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ETS: A CHARACTERIZATION 


Environmental tobacco smoke (ETS) is an aged and dilute mixture 
of sidestream smoke (SS) , or the smoke from the burning end 
of the cigarette, and exhaled mainstream smoke (MS), the smoke 
to which the smoker is exposed. 

ETS differs chemically and physically from both MS and SS. 
ETS is a dynamic, ever-changing mixture which, as it ages 
and dissipates, undergoes chemical reactions and physical 
change.- There is no single definable. reproduciblv 
characterizable entity known as ETS . 

Dissipative forces such as air currents and attraction to 
surfaces influence SS and exhaled MS. Studies indicate that 
constituents in ETS are hundreds to thousands of times more 
dilute than either SS or MS. Often, concentrations of ETS 
constituents fall below detection limits of current scientific 
measurement devices. 

As ETS ages, a number of physico-chemical changes take place. 
Matter evaporates from SS particles as they age to ETS. During 
the aging process, ETS particles coagulate and increase in 
size. Chemical compounds partition between the gas and 
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particle phase of the smoke. (For example, -nicotine is found 
in the particle phase of MS; in fresh SS, most of the nicotine 
is in the gas phase.) Decay patterns for constituents of ETS 
vary over time and are dependent upon physical conditions in 
the environment. 


ETS is not equivalent to either MS or SS . Many studies and 
reviews employ sidestream/mainstream smoke comparisons, 
ostensibly to demonstrate the kind and quantity of constituents 
involved in exposure to ETS. But such comparisons are 
deceptive and misleading. As two tobacco smoke chemists 
reported in 1990r 1 


Although ETS originates from sidestream and 
exhaled mainstream smoke, the great dilution 
and other changes which these smoke streams 
undergo as they form ETS make their properties 
significantly different from those of ETS. 
Thus, the sidestream/mainstream ratios quoted 
in Table 1 can be misleading if used out of 
context. The important question is not the 
ratio of sidestream/mainstream but rather what 
is the concentration of the constituent in the 
indoor environment and how does it compare to 
levels from sources other than ETS. Studies 
based solely on observations of fresh 
sidestream, or highly and unrealistically 
concentrated ETS, should take into account the 
possible differences between these smokes and 
ETS found in real-life situations. 
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Even the 1986 Report of the Surgeon General on ETS and the 
1986 NRC/NAS Report on ETS conceded: 


Comparison of the relative concentrations of 
various components of SS and MS smoke provides 
limited insights concerning the toxicological 
potential of ETS in comparison with active 
smoking. As described above, SS 
characteristics, as measured in a chamber, do 
not represent those of ETS, as inhaled by the 
non-smoker under nonexperimental conditions. 2 


Similarly, the NAS Report concluded: 


Because the physicochemical nature of ETS, MS, 
and SS differ, the extrapolation of health 
effects from studies of MS or of active smokers 
to nonsmokers exposed to ETS may not be 
appropriate .... 3 
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EXPOSURE TO ETS 


Published studies indicate that nonsmoker exposure to ETS under 
normal, everyday conditions is minimal. For example, 
researchers report that there is little difference in ambient 
levels of carbon monoxide in smoking and nonsmoking areas of 
workplaces and public places and in homes with and without 
smokers. 1-6 Other studies indicate that ETS contributes less 
than half of the total particles in the air of a typical public 
place.* 7 14 Nicotine is often used as a marker for ETS 


A paper published in a 1980 issue of Science magazine, in 
which the authors reported the results of their efforts to 
measure particles or particulates in the air of smoking and 
nonsmoking areas, is often cited to support the claim that 
ETS is a major indoor pollutant. The authors. Repace and 
Lowrey, contend that the levels of particles they observed in 
the smoking areas were much higher than in the nonsmoking 
areas. However, their study results are inconsistent with 
many others. For example, the average particle count 
attributed to ETS in their study was from three to twenty 
times higher than the average levels reported in other studies 
of office buildings, restaurants and residences. 

There are a number of explanations for the authors 1 apparent 
overestimation of ETS exposure. First, they selectively 
sampled environments such as meeting and game rooms, bars and 
sandwich shops which did not represent normal occupancy 
conditions and where particulate levels would likely be high 
regardless of the presence or absence of tobacco smoke. 
Second, through inappropriate testing methods, they incorrectly 
assured all particles in the air arose from ETS. However, as 
several researchers have noted, ETIS typically contributes 
about one-third of the overall particle levels in indoor 
spaces. Moreover, particles also are generated by people and 
their everyday routine activities such as movement and cooking. 
(Repace, J. and A. Lowrey, "Indoor Air Pollution, Tobacco Smoke 
and Public Health," Science 208: 464-472, 1980.) 
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exposures because it is unique to tobacco smoke. Typical 

measurements of nicotine range from an exposure equivalent of 

15-22 

1/100 to 1/1000 of one filter cigarette per hour. This 

means that a nonsmoker would have to spend from 100 to 1000 
hours in an office, restaurant or public place in order to be 
exposed to the nicotine equivalent of a single cigarette. 


Studies which have examined ETS constituent levels of 
nitrosamines, nitrogen oxides and volatile organic compounds 
(such as benzene**) report minimal contributions to overall 

ambient air levels in homes, the workplace and public 

, 23-36 

places. 


Benzene exposiire 3S from ETS is negligible, despite reports to 
the contrary. "Automotive fuel is, by far, the largest, 
most pervasive source of benzene exposure. In 1989, the U.S. 
Department of Health and Human Services estimated that 1 
billion pounds of benzene were released into the atmosphere 
from the refueling and operation of approximately 130 million 
motor vehicles in 1976 fNIEHS, 1989J. This translates into 
7.8 pounds of benzene per vehicle per year. In contrast, a 
pack-per-day smoker would generate approximately 0.008 pounds 
of benzene per year, assuming that, at most, 0.5 mg of benzene 
is generated from one cigarette (MS plus SS) [Hoffmann, 1990]. 
Based on these estimates, an average person is potentially 
exposed to 1,000 times more ambient benzene from one automobile 
than from a smoker in a given year." [From: Response of RJR, 
The U.S. EPA: "ETS: A Guide to Workplace Smoking Policies," 
October 1, 1990.] 
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Questionnaire Reliability: 


• All of the epidemiologic studies on the purported association 

between ETS exposure and disease in nonsmokers rely solely 

upon questionnaires about exposure, rather than upon actual 

39—41 . , 

exposure data. Recent studies . indicate that 

questionnaires are an unreliable and inaccurate measure of 

exposure. Questionnaire responses about exposure vary widely 

when compared with actual measurements of ETS constituents in 

41 

the ambient air. 

ETS and Radon: 

• A theory that suggests that concentrations of radon decay 

products increase in the presence of tobacco smoke, thus 

implying an increased risk of lung cancer for the nonsmoker, 

42—44 

has been reported in the literature. The theory suggests 

that radon decay products attach to particles (including ETS) 
in the air, remain suspended, and are subsequently taken up in 
the lungs of nonsmokers. 

• However, actual data indicate that this is not the case. 45-48 
It is the unattached, gaseous fraction of radon which 
determines the dose of radiation to the respiratory tract. 
According to these data, as dust or particulate levels 
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increase, the unattached fraction of radon daughters will 
decrease . thereby lowering, the potential dose of radiation to 
the lungs. 
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DETERMINATION OF DOSE: COTININE 


It has been reported that cotinine, a substance converted from 

nicotine by the body, can be used as a biological marker to 

1-2 

measure nonsmoker exposure to ETS. While some reports 

suggest that cotinine is a reliable marker for total exposure 

3-12 

to tobacco smoke, many others do not. Researchers have 

reported that individuals metabolize nicotine in different 
ways at different times and that elimination rates for cotinine 
vary among individuals. In addition, recent research indicates 
that diet may contribute to levels of nicotine and cotinine 
found in the body, thereby interfering with ambient air 

13 

exposure levels. Scientists have also noted that different 

methods of analysis may influence final recorded levels of 

. . 14 . ... 

cotinine. And finally, because cotinine is a metabolite of 

a gas-phase constituent of ETS, nicotine," cotinine levels do 

not represent exposures to other constituents of ETS. 


In conclusion, cotinine is not a reliable quantitative measure 
of ETS exposure . This is because body fluid levels of cotinine 
cannot be attributed solely to nicotine in ETS, and because 
body fluid levels of cotinine do not correlate well with actual 
ambient air exposures to ETS or with ETS constituents other 
than nicotine. At best, cotinine may be used as a qualitative 
marker of ambient nicotine exposures. 


ro 
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DETERMINATION OF DOSE: LUNG RETENTION 

Cotinine is a biologically inactive substance which has not 

been correlated with ETS constituents retained in the lung. 

Several researchers have estimated levels of ETS particulate 

uptake by nonsmokers to approximate 0.02% (two-hundredth of 

one percent) that of the particulate exposure of an active 
1—4 

smoker. 
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DETERMINATION OF DOSE: MUTAGENS 


Some reports have suggested that the potential toxicity of 

ETS can be assessed by measuring mutagens in the body fluids 

1-3 

of nonsmokers exposed to ETS. Mutagens are substances 

capable of altering the genetic structure'of cells. It is 
suggested that the presence of mutagens in body fluids (e.g. 
urine) may be an indication that an individual has been exposed 
to substances capable of inducing cancer. 

Impetus for the theory arises, in part, from studies which 
report that various constituents of ETS collected through 

airborne samples are capable of inducing mutations in 

v- ^ • 4-6 

bacteria. 

However, the significance of such reported findings has not 
been established. Virtually all air samples, whether in the 
presence or absence of smoking, are mutagenic. Indeed, no 
substance, including food and natural materials, has been 
unequivocally shown to be free of carcinogenic and/or 
mutagenic properties. In addition, it has been reported that 
sidestream smoke exhibits diminished mutagenic activity as it 
- ages and becomes diluted (i.e., as it becomes ETS). 7 
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With few exceptions, studies which have compared mutagens in 

the body fluids of nonsmokers exposed to realistic levels of 

ETS and nonsmokers not exposed to ETS report no significant 

8 — 11 

difference in mutagenic activity. 

The few studies reporting significant increases in urinary 

1-3 

mutagenicity among individuals exposed to ETS did not employ 
realistic levels of exposure to ETS, and they did not control 
adequately for the presence of mutagens in the diet of the 
study subjects. 
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DOSE: OTHER BIOLOGICAL MARKERS 


It has been suggested that sidestream smoke (and by inference, 

ETS) contains polycyclic aromatic hydrocarbons fPAHt . 

substances which have been designated as carcinogens by various 

governmental agencies. However, in a series of papers, German 

researchers report no significant differences in urinary PAH 

by-products among nonsmokers exposed to ETS and those not 
1-3 

exposed. Diet was reported to have a profound influence 

on PAH by-product formation in all study subjects. 

Japanese scientists have reported that individuals exposed to 
ETS have increased urinary levels of hydroxvproline (HOP) . a 
substance believed to act as a marker for the breakdown of 
lung tissue. 4 However, German researchers have reported no 
increase in HOP excretion among either smokers or nonsmokers 
exposed to ETS. 5 

It has recently been suggested that DNA adducts can be utilized 
as biomarkers to assess exposure (dose) to ETS. 6 (An adduct 
is a product derived from reactions between chemicals and 
biological material (such as DNA)). Research, however, does 
not conclusively support this theory; nonsmokers exposed to 
ETS do not appear to exhibit increased DNA adduct production. 7 
Other studies report no increased chromosomal changes in body 
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8-g 

fluids of nonsmokers exposed to ETS. 
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BIOLOGICAL PLAUSIBILITY 


The argument for the biological plausibility of the role of ETS 
in disease causation depends upon the simplistic claim that 
since mainstream (MS) and sidestream (SS) smoke contain 
carcinogenic substances, so must ETS. However, this analogy 
is not proved. 

ETS ■ has never been shown to be carcinogenic in any animal 

species. Only two animal inhalation experiments investigating 

ETS and lung cancer have been published. Both studies report 

no meaningful histopathological differences between animals 

exposed to ETS and those which were not exposed. In a study 

1-3 

conducted by the American Health Foundation, the 

investigators exposed one group of hamsters to mainstream 
smoke and another group to ETS. Animals exposed to mainstream 
smoke and ETS lived longer than the sham treated controls. 
The investigators reported that overall there was no marked 
increase in tumor incidence in animals exposed to either 
mainstream smoke or ETS after 18 months of exposure. The 
second study was a 90-day ETS inhalation study of rats and 
hamsters. 4 Animals were exposed to ETS concentrations 100 
times those concentrations encountered by nonsmokers. These 
researchers reported no histopathological differences between 
exposed and control animals. Electron microscopy revealed 
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pulmonary changes which could be expected to occur under 
similar exposure conditions with other substances. 

In addition, recent reviews of the literature on suspected 
pulmonary carcinogens have indicated that none of the 
individual constituents in sidestream smoke classified as 
potentially carcinogenic has been found to induce pulmonary 
cancer via inhalation in experimental animals .^ ® 

ETS has not be shown to be mutagenic in any animal or cell 
culture system when tested at realistic levels of exposure 
(See Section III). 

These points undermine the credibility of the argument for 
the biological plausibility of ETS in disease causation. 
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Abstract 

This review examines the auestion of wnether exposure to environmental tobacco 
i smoxe tETS) can be assessed by extrapolation from active smoking. General 
1 praciems associated with assessing exDosure to ETS ana the pathoDnysioiogicai 
■ conseauences are discussed. Among the tonics presented are the dynamic 
| cnemical ana pnysical characte r istics of ETS and exposure assessment using 
| airoorne ana biological markers. The reported patnopnysioiogicai conseauences 
of ETS exposure are examined in tne context ot dose ana exDosure. The conclusion 
is tnat it is extremely difficult, if not imoossioie. to extrapolate from active smoking 
to ETS exposure witn any degree of reliability. 

Key words: Environmental tobacco smoxe. nicotine. cotinme. adaucts. cancer, 
nsx assessment, oatnophysioiogv 


Introduction 

Tobacco smoke is an exceedingly complex 
matrix, consisting of several tncusanc 
constituents. As it is dispersed in tne 
stmosonere; its cnemical anc pnysical 
complexity can oe increased through 
reactions among its constituents and 
througn evaporation, concensanor.. 
coagulation ana adsorption or imoaction 
on surfaces (1 ] Tobacco smoke as it exists 
m the ambient environment -s termed 
environmental tobacco smoke (ETS) ana is 
cleany a complex and dynamic material 
whose properties are influenced by num¬ 
erous factors. With recent concern that 
exocsure to ETS may present a nealtn 
Hazara to the non-smoker (2.31. a numoer 
of risk assessments nave been puolisnea 


dealing principally with the possible rela- 
tionsnip of ETS to mortality and lung 
cancer (4). Among several approaches 
used for ETS risk assessment has been the 
comparison oetween exposure to ETS anc 
active smoking [5—8J. Inherent in such an 
approach is tne assumption that ETS is a 
dilute form of mainstream smoke (MS) 
inhaled during active smoking, and that 
other than tne differences in concentra¬ 
tion. exposure conoitions are simiiar. 
ConsiaeraDie information exists concern¬ 
ing the properties of MS and the con¬ 
ditions of exposure auring active smoking 
[9,10], in large van because material can 
be collected unaer reproducible con¬ 
ditions tnat simulate those to which tne 
smoxer is exooseo. in contrast, tne 


Aoo-e; j ccrresoonaence :: Dr M j reiser Qeair.ment :• Pharmtcdogv & Toxicology. vvest Virginia 
tTivff'jiry nedicn Sciences Center. Morgantown, wv 26506 JSA 


in 


Source: https://www.industrydocuments.ucsf.edu/docs/nffkOOOO 


2503010244 




dynamic nature of ETS precludes its 
characterisation and assessment of ex* 
posure to a degree of accuracy possible 
with mainstream smoke. 

Certain cnteria must be considerea in 
conaucting a nsk assessment of a material 
(111. Three of these involve consideration 
of composition and exposure: 

1. A hazard identification, in which it is 
determined whether a particular sub¬ 
stance is causaiiy linked to specific 
health effects. 

2. An exposure assessment, in which the 
extent humans are exposed to the 
material has been determined. 

3. A dose-response assessment, in which 
the amount of exposure to the mat¬ 
erial and the probaoility of occurrence 
of the specific health effects have been 
determined. It is the purpose of this 
article to examine the question of 
whether exposure to ETS can be asses¬ 
sed by extrapolation from active smok¬ 
ing. 


Characterisation of ETS 


EMS may contrioute over £0% of the 
particles of ETS. 

The properties of ET5 are influenced 
significantly by a numoer cf consice’a- 
tions including type of tobacco snoxec 
and smoke density, as well as environ¬ 
mental factors sucn as dilution, ventila¬ 
tion, temperature, humidity, lighting anc 
adsorption onto surfaces. Additionally, 
chemical reactions occur changinc the 
composition of ETS, e.g. with time after 
generation, nitric oxioe is converteo to 
nitrogen dioxide {12}. The cnanoes mat 
occur as ETS lingers indoors are*termed 
aging, and contribute significantly to tne 
complexity and dynamic nature of ETS 
Because of these factors, it is impossible 
to provide a .definitive chemical and pnys- 
cai description of ETS. its character differ¬ 
ing depending on conditions that exist at 
any given time. As a result, little consis¬ 
tent information exists on the cnaractens- 
tics of ETS under ambient conditions in 
indoor environments that would aliow 
generalisations about its composition to 
be made. Because the frequency of cuf¬ 
fing and the depth of inhalation diftV 
among smokers, it should be aooare": 


The following discussion will be con¬ 
cerned with cigarettes only. Mainstream 
smoxe (MS) is that smoke drawn into the 
mouth through the bun end of the 
cigarette by the active smoker. Side- 
stream smoke (S5) is cefined as all other 
smoke emitted from the cigarette with 
the vast majonty being the smoke re¬ 
leased from the burning end of the 
cigarette between puffs (12). in addition 
to MS, the active smoker is exposed to SS 
at levels higher than the non-smoker 
because of the proximity to its genera¬ 
tion. ETS is composed of both SS and 
exhaled mainstream smoke (EMS), the 
material exhaled by the active smoker. 
While h is generally accepted that SS 
makes a larger contribution to ETS than 
does EMS. the relative contributions of 
each matenal to ETS have not been 
systematically examined. There is some 
evidence that EMS contributes little to the 
gas phase of ETS. however, it does 
contribute significantly to tne particulate 
phase of ETS [121. With certain tobaccos. 


that the relative contributions of SS anc 
EMS to ETS will be different for eac~ 
ambient environment. Therefore, in aaai- 
tion to environmental factors descrioec 
previously, the chemical and pnvsica! 
properties of ETS are dependent uoon tne 
smoking patterns that occur in an inooc- 
environment. The origins and proDerres 
of ETS have been reviewed in aetai. 
elsewnere {12}. 

These considerations notwithstancinc. 
numerous studies have been conouctec 
in an attempt to characterise ETS. These 
have included the analysis of freshly 
generated SS. SS allowed to age m 
controlled environmental chambers. SS 
allowed to age in well-controiled experi¬ 
mental indoor environments, and ETS in a 
number of typical inaoor environments. 
Each of these situations has specific limit¬ 
ations as to its usefulness in cnaractensinc 
ETS. 

Considerable effort has been ovectec 
at characterising fresnly generated SS as 
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a surrogate for ET5. and mucn data exist 
on tne cnemicai composition of this ma¬ 
terial M3-19). Serious problems are in- 
■ herent in utilising this approach. First, and 
most importantly, ETS is much more 
complex anc variable than SS generated 
m the laboratory due to the presence of 
undefined proportions of both SS and 
EMS ana the influence of aging on ETS 
components. Secondly, SS is produced 
under conditions that do not necessarily 
represent the smoking pattern of in¬ 
dividuals. SS is generated under stan¬ 
dardised smoking conditions adopted 
over 20 years ago in apparatuses that 
allows it to be rapidly collected for analy¬ 
sis. The conditions are almost always one 
puff/min of 2 sec duration and a volume 
of 35mt. Since people smoke with dif¬ 
ferent patterns these conditions do not 
necessarily simulate those of most 
smokers i20), and as a result, the auan- 
tities of materials released into ambient 
air will likely vary from those generated 
using smoking machines. The same objec¬ 
tions about standardises smoking con¬ 
ditions could be raised regarpirg tne 
composition of MS, as well. 

The environmental conaitions present 
dunng generation will influence the levels 
of chemicals in 5S. This is illustrated by the 
effect of the velocity of air passed ove r 
the tip of the burning cigarette wnen 
generating SS (21). In this study, the leve< 
of dimethyimtrosamine in SS varied as a 
function of air flow. Row rates of 250, 
500, 1000, and 1500ml of air/min yielded 
ieveis of dimethyimtrosamine of 90, 250, 
530. ana 680ng/cigarette. respectively. 
Therefore, depending on the conditions 
used for generation ana collection, values 
for S5 may vary greatly. This is illustrated 
by the wide range of values reported in 
tne literature for nearly one hunared 
cnemicais reported to be present in SS 
[IS]. 

Compared to the study of freshly gen¬ 
erated SS, utilisation of environmental 
cnambers offers the opportunity to ex¬ 
amine the properties unaer controifea, 
aithougn not necessarily realistic con¬ 
ditions. The most extensive examination 


of SS-aenved ETS unaer these conditions 
appears to have been performed by 
Eatougn and colleagues (14,15,22). They 
have utilised an unventilatea teflon cham¬ 
ber in studying the properties of ETS 
originating from SS generated within the 
chamber. Use of the teflon chamber 
permits ETS to be studied in a setting 
where results are not influenced by venti¬ 
lation or surface properties. Under these 
conditions, a comprehensive analysis of 
the chemical composition of the gas ana 
particle phases of ETS was performed, 
and the behaviour of the particulate 
phase examined. For example, it was 
observed that nitrogen dioxide was the 
major inorganic acia present in the gas 
phase of ETS, and nicotine. 3-ethenyl- 
pyridme. and pyridine were the principal 
nitrogen bases present. Major particulate 
phase organic compounds were nicotine, 
mysomine, solanesol, mcotyrine and coti- 
nine. Greater than 95% of the nicotine 
was present in the gas phase. As the ETS 
aged, panicles unaerwent at (east tnree 
changes. Parades deoositea on the wall 
of the cnamDer, they coagulated increas¬ 
ing in sire, and evaporation from the 
particles was also significant. The effect of 
UV radiation was also examined, and it 
was noted that the level of gas phase 
nicotine Decreased with a concomitant, 
but less tnan stoicniometnc increase in 
paracuiate phase nicotine. An important 
class of compounds, the mtrosamines 
were not examined in this system. It will 
be of considerable interest wnen the 
levels and behaviour of the volatile and 
tobacco-soecific mtrosamines are exam¬ 
ined under such controlled conditions. 

Using a stirred stainless steel chamber 
to study the properties of ET5. it was 
reported that smoke particles underwent 
evaporation over the first few hours (231. 
As the ETS aged, parade size increasea 
due to a combination of coagulation and 
removal of smaller panicles by deposition 
on the surface of the chamber. Similar 
observations nave been made using a 
ventilated steel chamber (24). 

The decay of a number of SS-derived 
components has also been studied in a 
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non-ventilatea glass and staimess reel 
chamber [25] in particular, potycyaic 
aromatic hyarocaroons (PAHs) decay at 
different rates during aging aeDendmg on 
their molecular weignts; PAHs below 156 
daltons had a longer half-life than those 
above this vaiue. As with otner experi¬ 
mental systems, nicotine decayed more 
rapidly tnan particulate material. 

Studies nave been reported using a 
modified trailer in which conditions can 
be controlled with respect to ventilation, 
temperature, humidity, and circulation 
[15,22], Such an environment can be 
made to simulate closely ambient indoor 
conditions. Some important observations 
were made concerning the behaviour of 
SS-derived £73 in this setting wmch were 
similar to those of other worxers [12|. For 
example, the absolute decay of various 
constituents of ETS was primarily control¬ 
led by the rate of ventilation. The rate of 
decay of nicotine was the most rapid 
of the components studied, while the 
NOx-NO species were the most stable. 

.While controlled chamber studies have 
proviaed useful information about ETS. 
the results must be interpreted with a 
degree of caution. These conditions oniy 
partially simulate the ambient environ¬ 
ment in which non-smokers are exposed 
to ETS. For example, no studies have 
examined the behaviour of ETS wnen 
persons are present in the chamber or 
when ETS has been generated by smokers 
so that EMS is aiso present, in an effort to 
obtain realistic data on ETS exposure, 
numerous studies have examined selected 
cnemicals,.and particles in ETS under a 
variety of ambient conditions (26-32). 

Problems exist in the interpretation of 
these data, as well. In general, only a few 
substances have been investigated in 
eacn study, with sampling performed 
over single periods of relatively short time 
(24 h or less). Such a sampling protocol 
will fail to describe the daily variations in 
ETS levels that exist in indoor environ¬ 
ments as well as fail to provide a measure 
of chronic exposure. The lack of specificity 
of most of the measured substances for 
ETS (e g. caroon monoxide and respirable 


susDenaed particles; limits conclusions 
tnat can be arawn about me composition 
of ETS in these studies. 

Exposure assessment methods and 
interpretations 

It should be clear that there is no defined, 
reproducibly charactensed entity known 
as ETS, rather it is a constantly changing 
substance influenced by numerous en¬ 
vironmental and personal factors. At pres- 
• ent. the publisnea research represents 
little more than a broad representation of 
the nature of ETS. Therefore, it is currently 
not posssible to compare the risks, if any, 
of exposure to ETS with those reooaeaiv 
associated with active smoking based on 
the chemical compositions of eacn of 
these materials. 

As an alternative solution to the prob¬ 
lem of characterising ETS, several 
approacnes have been utilised to assess 
ETS exposure with the goal of predicting 
possible related health effects. These 
efforts have involved the assessment of 
exoosure by use of questionnaires, moo- 
elling, surrogate airborne manners, ana 
the assessment of internal dose Dy use of 
biological mariners (biomarkers). 

Reliance on questionnaires alone to 
assess exposure is fraught with numerous 
problems including lack of standardisa¬ 
tion and validation, responder bias anc 
potential misclassification of subjects. At 
best their use represents an indirect mea¬ 
sure of exposure and cannot provide any 
quantitative information on specific or 
total exposure levels or doses of biologi¬ 
cally relevant chemicals at target sites 
[33-36], Questionnaires can have value 
when used as part of a more comprehen¬ 
sive exposure assessment. For example, 
an index of exposure has been developed, 
wntch includes questionnaires as one 
component, along with a daily diary, that 
correlates well with nicotine collected by 
a personal monitor (37J. 

Modelling has been used to assess 
concentrations of ETS constituents and tc 
estimate exposures (5.6.38). Data from 
otner studies are normally usea in tne 
mooelling and, additionally, tms approach 
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onions. 

The use of airborne markers and 
biomarners offer the best opportunity to 
assess exposure to ET5. Unfortunately, 
reliance on either of these assessments 
aione for such a compiex and dynamic 
mixture as ETS may result in misleading 
information. For example, the .external 
cose may not be related to the internal 
cose as absorption, distribution metabol¬ 
ism and elimination may differ among 
individual components (particles, water- 
soluble chemicals, organic materials). The 
presence of a biomarker in a non-targe* 
tissue does not necessarily correlate with 
tne level of a potentially toxic species at 
tne critical cellular site nor wnether a 
disease wiil result. These limitations in the 
use of airoome and biological markers are 
present when applied to exposure assess¬ 
ment for ETS. 


Assessment of external exvcsure 

Due to The complex chemicai and physical 
nature of ETS, investigators have relied on 
tracers, or surrogates, in measuring exter¬ 
nal exDOSure to ET5. The National Re¬ 
search Council [2] has provided criteria 
wmch should be satisfied in using a 
surrogate for ETS. 

1 it should be uniaue or nearly uniaue to 
ETS. 

2. It should be present in sufficient ouan- 
trty mat concentrations can be easily 
detected in air. even at low smoking 
rates. 

3. It should be characterised by similar 
emission rates for a variety of tobacco 
products. 

4. it should be in a fairly constant ratio to 
the components of interest unaer a 
range of environmental conditions en¬ 
countered and for a variety of tobacco 
products. 

Unless tne first criterion ts fulfilled, the 
remaining criteria are of less significance. 


Respirable suspended particles (RS?) 
and nicotine have been used most fre- 
ouently as surrogates for ETS. The use of 
RSP fails to satisfy the first criterion 
because of its lack of specificity to ETS. 
There is a significant level of background 
RSP not related to ETS in the indoor 
environment. This has been demon¬ 
strated using the property of ultraviolet 
absorption of RSP as representative of the 
ETS-specific portion of RSP [29,301. In 
several environments where smoking was 
permitted, it was found that ETS contri¬ 
buted less than 40% of the particles in 
tne indoor environment. If RSP in an 
indoor environment is to be attributed to 
ETS, it is necessary to rate out all otner 
sources of RSP. This has not been done 
satisfactorily in' the studies reported to 
oate. 

While the measurement of RSP may 
serve as an index of exposure, it is not a 
measure of the dose or the amount of 
particulate material that will be retained 
in the lungs of those exposed. It is the 
amount of matenai retained in the lungs 
that is believed to have a relationship to 
nealth effects, not the amount to which 
a person is exposed. In fact, the relative 
retention of ETS panicles has never been 
measured. 

Different deposition patterns are to be 
expected for the panicles in ETS and 
tnose m MS because of the different 
breathing patterns of the two population 
groups. An active smoker inhales MS by 
mouth often with a deep inhalation fol¬ 
lowed by a prolonged respiratory pause. 
Such a manoeuvre increases residence 
lime of panicles and gases in the entire 
respiratory tract, ootimismg conditions for 
deposition In contrast, a non-smoxer 
would inhale ETS principally through tne 
nose using a regular breathing pattern 
which ts mucn more shallow than that 
used by active smokers. The shallow 
breathing pattern would reduce the de¬ 
gree of pulmonary deposition of panicu¬ 
late materials of ETS in non-smokers 
compareo to MS m the active smoker 
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Risk assessments for lung cancer have 
been performed using estimated ex¬ 
posure to RS? from ETS 16.391. The values 
used in these calculations were depen¬ 
dent on a number of assumptions that did 
not consider the limitations of using RSP 
as a surrogate for ETS. Consequently, the 
nsk values are open to question. 

Nicotine has been' measured in ambient 
air using area sampling [40—42] and with 
personal samplers [37,43,44]. Personal 
samplers monitor the immediate environ¬ 
ment of the subiect permitting a more 
accurate assessment of personal exposure 
than occurs with area sampling. While 
airborne nicotine would be specific for 
ET5, problems exist in using it as a 
surrogate. Nicotine in ETS is principally in 
the gas phase [15], while nicotine in MS 
is aimost exclusively in the particuiate 
phase Therefore , m £15, nicotine would 
be serving as a surrogate for gas-phase 
components only. 

Additionally, nicotine in ETS decays 
more rapidly than other gas-phase com¬ 
ponents [22]. in large part due to its 
adsorption onto surfaces. It is likely that, 
once smoking has stopped in a room, the 
adsorbed nicotine will be slowly released 
bacx into the atmosphere, if this occurs, 
a low level of airborne nicotine may be 
present in an area where smoking had 
not occurred for some time giving an 
inaccurate representation of total ETS 
exposure. 

The ratio of RSP/nicotme has been 
discussed as a possible monitor for ETS in 
ambient environments, and in particular 
as a means for quantifying the ETS- 
specific RSP 145]. Laboratory studies have 
given an average ratio of 13.4. Using 
values for RSP and nicotine from field 
surveys, it has been concluded that the 
relationship between these two materials 
is too variable to use for predictive pur¬ 
poses [46]. 

The mutagenic properties of RSP have 
been used to assess exposure to ETS [26]. 
The principal problem with this approacn 
is the interpretation of the results. The 
significance of the presence of airoorne 

H6 


mutagens has not been establisnec ncr 
have Quantitative measures of retention 
of mutagenic materials been obtainec 
Because of these uncertainties, tne mea¬ 
surement of airborne mutagenicity has 
provided little information in assessing 
exposure to ETS. 

To date no single material satisfies the 
cntena as a marxer for ETS. Conseouently, 
it has not been possible Quantitatively to 
assess the external dose of ETS a non- 
smoker receives. 

Assessment of internal dose 

As an assessment of exposure to ETS. 
biomarkers can serve as surrogates for the 
internal dose received. Criteria nave been 
proposed that an effective marxer snoulc 
satisfy [47]: 

1. It should be tobacco-specific in orcer 
to be certain of its origin. 

2. it should have a long half-life so that 
it serves as an index of exposure over 
an extended period of time. 

3. The marxer should give a vaiid indica- . 
tion of the health risks of exposure. 

4. Analytical techniques should be avail¬ 
able that can reliably and conveniently 
measure the low levels of tne marker 
present in non-smokers exposed to 
ETS. 

Biomarkers of ETS exposure nave been 
measured in biological fluids of humans. 
Several biomarkers have been utilised 
with varying degrees of success in the 
assessment of exposure to ETS, including 
nicotine and cotinine in saJiva, blood, and 
urine. DMA and protein adducts in biooa. 
and mutagenic actrvity in urine. From 
these results, investigators have drawn 
conclusions about exposure, risk of dis¬ 
ease. and mortality. 

When interpreting studies in which 
biomarkers have been used to assess 
exposure or risk, a number of factors 
must be consioered [48]. Data on varia¬ 
tion among individuals in absorption, 
metabolism (including bioactivation ano 
detoxication), kinetics, distribution, ex¬ 
cretion, binding to macromoiecules anc 
celfuiar repair must be evaiuateo. in the 
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use of biomarkers for assessment of 
exposure to ETS ana assessment of poten¬ 
tial health risks, sucn considerations have 
not been employed consistently. 

Biomarkers such as nicotine, or one of 
its metabolites, cotinme, in body fluias 
have been used to assess internal ex¬ 
posure to ETS [41,48-50], In general, 
sanvary and urinary cotinme provide the 
best relationship with self-reported ex¬ 
posure to ETS [47,51], Levels of cotinme 
in body fluids tend to correlate directly 
with the number of smokers in the 
housenold. the number of hours of ex¬ 
posure, the number of smokers among 
acquaintances, and are higner in non- 
smokers married to smokers than in those 
i tamea to non-smokers. 

Nevertheless, significant limitations 
exist in the use of nicotine or cotmine to 
assess exposure to ET5. At best, levels of 
nicotine or cotmine are useful Qualitatively 
to assess exposure. Too many limitations 
exist for them to be consiaereo ouantna- 
tive dosimeters from which nsk can be 
estimated [52]. in virtually all studies 
reported, single samoles are taken in the 
assessment of exoosure. Such values are 
an index of exoosure at a specific point in 
time and do not reoresent tne cumulative 
exoosure that would be reauireo properly 
to evaluate exposure to ETS. Importantly, 
the vast majority of nicotine in ETS is in 
the gas phase while nicotine in MS is 
predominantly in the particulate phase 
[22.53]. Therefore, values for nicotine or 
cotinme in body fluias reoresent the 
inhaiation of physically different materials 
in the two exposure groups making their 
comparative use Questionable. Additionally, 
gas-phase nicotine and particulate-pnase 
nicotine decay at different rates unoer 
exoenmental conditions [22], Levels of 
nicotine or cotmine in body fluids provide 
no information on exposure to other 
chemicals, particularly those in the parti- 
cuiate phase wnich are believed to have 
the most relevance to potential adverse 
health effects. 

it was once thought that one cf the 
attractive features of using nicotine and 
cotmine as biomarkers was their tobacco 


specificity. Recent studies indicate that 
nicotine is not uniaue to tobacco. A 
number of vegetables in our diet have 
been shown to contain nicotine [54,55]. 
The fact that nicotine, and conseauemly 
cotmine, can arise from npn-tobacco 
sources complicates the interpretation of 
the low-level values of these chemicals 
that are measured in the body fluids of 
non-smokers. 

Cotmine is only one of a number of 
metabolites of nicotine and evidence is 
now indicating that nicotine-n-oxides or 
trans 3'-OH-cotinme, rather than cotmine., 
may be the most abundant metabolites of 
nicotine in the urine (56-*58], Cholerton 
er a/.. [56] reoort a larger coefficient of 
variation for cotinine than other nicotine- 
derived metabolrtes in the urine of smokers. 
Variations i'n the metabolic formation of 
cotinine among non-smokers would 
further confound the interpretation of 
cotinine levels. 

Complicating this problem even further 
are pharmacokinetic, factors. Nicotine 
appears to be metabolised at different 
rates m smokers and non-smokers [59-61], 
The naif-life of nicotine in plasma appears 
to be shorter for smokers than for non- 
smoxers, therefore, the relative relation¬ 
ship of values between the two groups 
will differ depending upon the time of 
sampling. 

Both intralaboratory and interlabora- 
tory variations have been reported for 
urinary cotinine values [62,63], indicating 
that comparisons of values among labor¬ 
atories should be made with 
caution. Such methodological considera¬ 
tions are of particular significance when 
values are low as is the case with ex¬ 
posure to ET5. 

It seems evident that the measurement 
of cotinine in body fluids will likely pro¬ 
vide misleading information regarding the 
Quantitative exposure to ETS. Considering 
the factors aiscussed, a compelling argu¬ 
ment can be made against using nicotine 
or cotinme values for either a quantitative 
comparison of exposure between smokers 
and those exposed to ETS or m an 
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attempt to assess the possible nsx of 
exposure to ETS. 

Urinary cotinine as a preaictor of health 
risks of exposure to ETS should be used 
with caution [64], Nevertheless, a risk 
assessment estimating ETS-related mor¬ 
tality has been made using such values. 
One study reported that unnary nicotine 
values in non-smokers were 0.7% of the 
level found in smokers [8] and the 
assumption made that there are prema¬ 
ture deaths from the inhalation of ETS 
which may be approximately 0.7% of 
that due to active smoking resulting in 
1.000 oeaths a year in Great Britain and 
4,000 deaths a year in the United States. 
No consioeration was given to the limit¬ 
ations in the use of this marker. Addition¬ 
ally, the authors assumed that the 
relationship of dose-to-risk is linear 
between these two exposure extremes, 
an assumption that has not been snown 
to be valid. Clearly, this nsk assessment is 
overiy simplistic and confounded by a 
numoer of significant conceptual prob¬ 
lems. 

Wigle et at. [65], used values for unnary 
cotmine of active smokers and non- 
smokers exposed to ET5 to assess the 
relative exposures of non-smokers to 
components of tobacco smoke that have 
been reported to be toxic. They con¬ 
cluded tnat persons exposed to ETS for 20 
or more hours per week have exposures 
to six compounds that have been desig¬ 
nated as known or probable human 
carcinogens which are at least 2% of 
those of active smokers and, for certain of 
these compounas. may be more than 
20%. In arriving at these estimates, the 
authors made a number of assumptions 
which ignore the complexity of the ex¬ 
posure situation. Jn particular. S5 was 
used as a surrogate for ETS. Sucn a 
premise is clearly inappropriate and in¬ 
validates any quantitative relationships 
that mignt be developed. 

DNA and protein adducts have been 
utilised as biomarkers to assess internal 
exposure to ETS. Adducts are products 
denved from covalent reactions between 
chemicals and biological material such as 
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DNA and proteins. The formation of DNA j 
adducts is reported to be associated witn , 
mutagenesis and carcinogenesis (66.671. j 

and aoducts are viewed as marxers of the ! 
biologically effective dose of carcinogens | 
in humans. Recent evaluation of the'roie t 
of adducts in carcinogenesis indicates j 

that the relationship may not be as direct 
as initially thought [68j. : 

In spite of the lack of correlation i 

between adduct levels and cancer in a j 
number of studies (69—72) considerable i 

interest continues in their use as molecu- i 
lar dosimeters for carcinogenesis. 
Although studies nave started to examine * 

their possible role in the assessment of > 
exposure to ETS. little useful information 
currently exists in this context. ) 

For many chemicals, adduct formation J 

following metabolic activation is a neces- » 
sary, but not sufficient, event to initiate 
carcinogenesis [73,74]. The formation of • 

adducts may not occur on a region of the 
genome that is crrtical in the carcinogenic 
process. The role of DNA repair must also 
be considered [75,76]. The variability in 
repair capabilities in humans [77] wiil 
influence the level of adducts present in 
a tissue. Additionally, genetic polymorpn- 
ism of drug metabolism in humans has 
been shown to result in wide inter¬ 
individual capacities to activate carcino- 
gens metabolicaliy [78], Because cancer is 
a multistage process, and because the ) 
level of adducts may be influenced by a j 

multitude of faczors including diet (79] it 
is thought to be unlikely that DNA 
adducts will provide precise quantitative \ 

dosimetry for predicting cancer nsk [80], i 

particularty where the level of adducts is ’ 

as low as observed for ETS exposure. 

Another line of research in this area 
Evolves proteins as target molecules for 
adduct formation with the goal of serving 
as a surrogate for DNA adducts [81]. 

Because of its abundance, haemoglobin 
has been used to monitor aoduct leveis 
associated with exposure to tobacco 
smoke (82,83). 

A potentially attractive aspect o' the 
use of adducts as a dosimeter for ETS 
exposure, is that they may be useful in 


TOTAL P.O10 


Source: https://www.industrydocuments.ucsf.edu/docs/nffk0000 


2503010251 



[O ©£“ V M CocsTi. 


monttonng exposure, at least qualitatively, 
on a more chronic basis than with other 
marxers. To date, no tobacco-specific 
aaouc: has been identified that is capable 
of fulfilling this goal. Adducts of 4-ammo- 
' bipnenyl-haemogiobin (4-ABP-Hb) and of 
benzo(a]pyrene diol §poxide-1-DNA 
(BPDE-1-0NA) in white blood cells have 
been compared in smokers and non- 
smokers (82—84), While both 4-ABP and 
benzo(a]pyrene (BP) have been classified 
as carcinogenic, neither is tobacco- 
specific. Levels of 4-ASP-Hb adducts have, 
however, been used to distinguish smoxers 
from non-smokers. The levels of 4-ASP- 
Hb adducts in non-smokers have been 
reported to be about one fifth the level 
found in smokers [82.83]. In one study, 
8PDE-1-DNA adducts were of little value 
in distinguishing the two groups (83). 
Over a 48 h penoa. there was little 
consistency in the presence of aoducts in 
smokers, with marry smokers navmg no 
detectable levels. Additionally, there was 
no apparent correlation between the (eve! 
of 4-ABP-Hb adducts and the level of 
BPDE-1-DNA aoducts in either group. 

Adducts of 4-ABP-Hb and 3-ABP-Hb 
have been measured in the blood ai non- 
smoxers with varying degrees of exposure 
to ETS as assesseo by the presence or 
absence of detectable serum cotinme 
[82], in non-smokers exposed to ETS. the 
4-A8P-Hb levels were about 40-fold 
higher than the level of 3-A8P-Hb whicn 
in many subjects was below tne limit of 
detection. Due to the lack of a dear cut 
effect of ETS exposure on 4-ABP-Hb 
adduct levels, and the inconsistent detec¬ 
tability of 3-ABP-Hb adducts, the useful¬ 
ness of these markers to discnminate 
non-smokers exposed to ETS from those 
who are not exposed, appears Question¬ 
able. 

Recent studies indicate that the turn¬ 
over of adducts m8y be more rapid than 
originally thought, limiting their useful- 
nes"s to monitor cnromc exposure. While 
the lifespan of haemoglobin ts 120 days 
[811. levels of 4-A8P*Hb adducts in smokers 
returned to background levels in 6-8 
weeks following cessation of smoking 


[82]. NNK is a tobacco-specific nrtrosation 
product of nicotine that is present in MS 
and SS and has been dassified as carcino¬ 
genic m animals'(85). Removal of adducts 
induced by the injection of NNK, has been 
examined in rats [69]. Rates of removal of 
different adducts in target tissues was 
variable and rapid, occurring within sev¬ 
eral days. These data indicate that nnk- 
induced adducts may not be useful as a 
dosimeter for tobacco smoke exposure. 

A very sensitive method for examining 
the presence of adducts is 32 P post* 
labelling. This technique provides a semi- 
quantitative estimate of the adduct level 
in a tissue. At present, there has been 
tittle application of this technique in 
assessing exposure to ETS. In spite of its 
sensitivity, there are limitations associated 
with the 32 P post-labelling technique. It 
does not allow identification of the 
aaduct, and basal levels of adducts are 
reDorted to increase with age. at least in 
animals [86], Using this technique, no 
increase in DNA adducts was reported in 
monocytes of non-smokers heavily ex¬ 
posed to ETS [87], 

in order to compare the potential risks 
of exposure to ETS with those reported 
for active smoking, an extrapolation from 
high-dose exposure to low-dose exposure 
is required. DNA adducts have been 
proposed as a means to do this. The 
relationship between external dose and 
biological dose, as assessed by DNA 
adducts, is dependent on the absorption, 
distnbution, metabolism and excretion of 
tne chemical of interest. The interpreta¬ 
tion of biological dose using DNA adducts 
is influenced by several factors, including 
the location of the adducts on the genome 
as well as the mutagenic efficiency of the 
material, including the base that is modified 
and the effectiveness of the repair pro¬ 
cess. Additionally, for certain chemicals, 
the level of adduct formation is not 
linearly related to the dose administered. 
From the existing data, no absolute in¬ 
formation is available relating the pre¬ 
sence of adducts to a quantitative or 
qualitative assessment of exposure to £T5. 
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As a measure of exoosure to ETS, 
studies have been conducted on the 
capability of concentrated extracts from 
the urine of non-smokers and persons 
exposeo to ETS to induce mutations in 
bacteria (88-94], The rationale behind 
this approach is that the presence of 
mutagens in the urine may be an indica¬ 
tion that the person has been exposed to 
chemicals that can ultimately induce can¬ 
cer. Compared to the mutagenicity of the 
unne of smokers, activity in the urine of 
those exposed to ETS is quite low, variable 
and not always above background levels, 

A number of problems exist with the 
studies attempting to relate urinary muta¬ 
genicity to ETS exposure. The exoenmen- 
tai conditions of exposure to ETS have 
often been unrealistic- in comparison to 
that occurring in the ambient environ¬ 
ment. Methodological differences exist 
among studies possibly contributing to 
some of the inconsistencies. The studies 
have not always been controlled for the 
presence of dietary mutagens, an impor- 
tant confounding factor [95], importantly, 
the putative mutagens have not been 
identified. Finally, the biological signifi¬ 
cance of low-level mutagenicity in urinary 
concentrates has not been established. 
Due to these factors there is little reason, 
at present, to believe that urinary muta¬ 
genicity can be used to assess exoosure to 
ETS or to assess risk to cancer (93J 

Extrapolation models 

An important consideration in the dose- 
resDons'e analysis of risk assessment is the 
extrapolation model used at the low-dose 
end of the cun/e. Traditionally, the linear 
non-threshold dose-response model has 
been used in the Quantitative risk assess¬ 
ment of carcinogens. Current evidence 
brings this concept into question (96) and 
necessitates a rethinking of this process. 
The theory presented is that, at low 
doses, initiation may occur but unless 
exposure to high doses of promoters then 
occurs, tumours wi|! not develop. This line 
of reasoning has considerable imoact on 
the procedures used for analysing low- 
dose exoosure as it relates to extra oola- 
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lion of cancer nsx from active smoxing tc 
exposure to ETS. 

In spite of the distinct differences t 
dose received from active smoxing am; 
exposure to ETS, the extent of exposure 
to ETS and active smoking has been 
compared through the use of cigarette 
equivalents (21,40.43,46.47,65,97]. This 
aoproach attempts to convert exposure to 
ETS into an equivalent exposure from 
active smoking with the assumption that 
the risk from ETS exposure is Droportion- 
ally comparable to the risk from active 
smoking. This procedure is an oversimpli¬ 
fication of the exposure conditions anc | 
will provide potentially misleading infor- | 

mation [3]. 

! 

Pathophysiological consequences and 1 
implications 

As indicated above, it is extremely difficult ' 
to extrapolate from active smoking to ETS 
exposure with any degree of reliability. 
Similarly, the data do no: point to consis¬ 
tent evidence of pathophysiological con¬ 
sequences of ETS based on exoosure anc 
dose. Some examples wnl be presented to 
illustrate this point. 

Several studies have reported that, 
functionally, smokers may have reduced 
ventilatory function at rest and a reduced 
exercise capacity with a greater oxygen ; 
debt accumulation (98-101). For £TS- 
exposed non-smokers, the effects on ven¬ 
tilatory function and exercise capacity 
reductions are not consistent. While a few 
Studies show some functional impair¬ 
ment, the majonty do not. First of all, it is 
difficult to determine if the test situation > 
mimics real-life exposure. The conditions J 
to which subjects are exposed are often ] 
not relevant to ETS exposure. One study 
where subjects were passively exposed to 
cigarette smoke illustrates this pom: 

[102]. After drawing the puff througn tne 
apparatus consisting of a soienoic. cat 
acity vessel and pump, the MS wa: 
discharged into the test room along wit:* 
the SS. Therefore, the subjects were 
essentially breathing diluted Quantities of 
tne same constituents as an active smoker 
The exposure conditions were also ratne' 
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extreme, initial concentrations of particu¬ 
late matter were >4mg/m i and caroon 
monoxide levels were 24 ppm. After 2 h, 
the particulate concentration dropped to 
oniy 2mg/m J . Therefore, tnese conditions 
are not representative of amoient ETS 
exposure. 

Even in this study (102], no change was 
found in the FEV, of the subjects at rest. 
When bicycle exercise was performed, the 
oniy change found was a slight increase 
in heart rate at.two to five time points 
that was statistically significant but not 
biologically important. 

Another problem in trying to identify 
possible effects of ETS on pulmonary 
function is the inaccurate or broad ranges 
of exposure as represented in either the 
ETS-exposed or -unexposed groups. Usual 
confirmation of ETS exposure or lacx of 
active smoxing is tnrougn questionnaires 
without chemical confirmation. No mat¬ 
ter how limited cnemicai confirmation 
techmaues are. Questionnaires are less 
reliable. Most epidemiological studies in¬ 
volve spousal exposure and ignore 
wnether smoking occurs m the home to 
any significant degree or whether spousal 
exoosure is comoounoed by workolace or 
social exposure, intuitively, it might be 
expected that smokers socialise with 
others who also smoxe more often than 
ao non-smokers. The otner major con¬ 
sideration may be tied to the general 
health status or awareness of smoker 
households compared to non-smoker 
nousehoias. it would seem very important 
to matcn groups for diet and exercise as 
well as other health inoicators. 

Functional studies 

in contrast to the stuaies reoorted on MS. 
it would aopear that there is little agree¬ 
ment among studies as to the effects of 
ETS on pulmonary parameters. Even 
within stuaies. unexoiainabie peculiarities 
aopear that raise questions of reliability. 
Certain age groups of particular popula¬ 
tions are founa to be affected wnere 
otner population segments in the same 
SIUCY snow increasea pulmonary function 
capability, in a comprehensive review of 


this subject the results of studies were 
regarded as being too variable to permit 
a conclusion concerning long-term ETS 
exposure and possible impaireo respira¬ 
tory health or pulmonary function in non¬ 
smoking adults [103]. 

Studies typically are further compli¬ 
cated by the possibility of suggestibility. 
Suggestibility is the reverse of the piaceoo 
effect. These studies are performed to 
determine the magnitude of the psycho¬ 
somatic effect and hope to answer the 
question: "If the subject expects an 
adverse effect to occur, will this be 
reflected in a measurable response?” 
Here again, there is no good agreement. 
One study reports a 50% increase in 
airways resistance following a positive 
suggestion that the subject would be 
breathing a substance that may be irritat¬ 
ing and make it harder to breath [104] in 
another study, subjects who could easily 
tell 'whetner or not they were preathing 
the smoke, were exercised at a level to 
increase minute ventilation to about 2.5 
times resting ventilation. These subjects 
showed a dose-related response to sham 
or zero smoke, and two levels of ETS 
exposure 1105). The magnitude of change 
in pulmonary function parameters was 
minor in most cases and of no physiologi¬ 
cal significance. The experiment was 
flawed by the failure dearly to separate 
the pvschological influence from the phy¬ 
siological effects and to establish any real 
controls. wne r eas the previously cited 
study (104) unquestionably separated the 
two components. Furthermore, in this 
study [105] it appeared that all smoxe, 
including the MS generated by the smok¬ 
ing machines, was presented to the sub¬ 
jects. 

The question of allergic response to 
tobacco smoke has been raised frequently, 
and was investigated by McDougall and 
Gieich (106], who reported that tobacco 
and tobacco smoke allergies were not 
demonstrable. It mignt thus be concluded 
that most of the apparent irritation in the 
presence of ETS is psychologically basea. 

When considering asthmatic patients, 
where active smoking has sometimes 
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been reported to be capable of triggering 
attacks, the evidence is not well estaD- 
lished for ETS. Pulmonary funaion tests of 
asthmatics produced no change in expira¬ 
tory flow rates. However methacnoiine 
challenge did produce a slight but signifi¬ 
cant increase in airway reactivity (107], 
Other investigators studied the effects of 
ETS on asthmatics and found variable and 
inconclusive results in pulmonary func¬ 
tion, but again found the increased reac¬ 
tivity to challenge; this time to histamine 
[108], The .results seem reasonable; 
however the regimen was not clearly 
stated. The mixing of MS and ETS may be 
a confounding problem of this study, as 
weil. In summary, these results suggest a 
highly variable functional response to ETS 
even under laboratory conditions. 

Cancer types, locavons and frequencies 

Use of tobacco products has been re¬ 
ported to be associated with cancers of 
various types and in various organ sys¬ 
tems depending upon the tobacco pro¬ 
duct used. A review which addresses the 
comparisons between active smoking and 
exposure to ETS, concludes that more 
research neeas to be done TO demon¬ 
strate a strong association between ETS 
ana cancer in the non-smoking popula¬ 
tion (1 091. 

These authors begin with the hypoth¬ 
esis that the association between ETS and 
lung cancer must be possible based on 
the evidence from active smoking. They 
then examine the criteria set forth in the 
Surgeon tSeneral's reoort of 1964, and 
cite the inconsistencies in the resuits of 
both prospective and case-control 
studies. They make a specific point or the 
necessity for carefully documenting 
tumours using good histooathological 
techniques. In their own previously re¬ 
ported and unreoorted studies, they 
found that there is a preponderance of 
Kreyberg type l class tumours associated 
with smoking, in never-smokers, the pre¬ 
ponderance of tumours are classified as 
Kreyberg type II. Within these catogones 
the squamous cell type (type i) was 
predominant in smokers, "with lesser but 
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significant causative effect on tne gianaular 
type". In non-smokers, the oredormnan: 
type is the glandular aaenocarcinorr.a 
type II tumour. Other authors (110 -11 V 
suggest that ETS is limited to sauamous 
cell types of tumours, if this is the case, 
the numbers of tumours potentially attri¬ 
butable to ETS would be very small 
considering the low incidence of this type 
of lung cancer in non-smoxers. There is 
some support for squamous cell tumours 
beinq the most likely to be caused by ETS 

[112] , ouoted by the US Surgeon Genera; 

[113] . In a closely monitored study m 
Olmsted County, Minnesota. Beard anc 
his colleagues found that the incidence 
rate for sauamous cell tumours droopec 
remarkably in the 1965—1974 penoa, 
presumably as smoking decreased. Smail 
cell tumour incidence, also associated 
with smoking, decreased but not as dra¬ 
matically. The incidence of aoenocarcino- 
ma continued to rise. There are several 
conclusions that can be drawn: 

1. If Dalager era/.. [110] ano Persnacen 
et ai. [HI] are correct in conducing 
that squamous cell ano small cel; 
tumours are the predominant types 
associatea with both smoking and 
exposure to ETS, then the risk o~f. lung 
cancer from ET5 is very small since this 
tumour is rare in non-smoxers 

2. Since adenocarcinoma of the lung 
continued to nse in the Olmsteo 
County study and is purported by 
some investigators to be the pre¬ 
dominant type for ETS exDOSure, the 
association between ETS and adeno¬ 
carcinoma is incorrect, meaning that 
some other cause is associated with 
the development of adenocarcinoma 
of the lung. 

3. ETS may not. in fact, cause cancer of 
the lung at all, or if it does, perhaps it 
is associated with several types of 
tumours but not at a very nigh level 

Regardless of who is correct, mors 
careful Documentation is necessary of tne 
histological types and incidence of lunc 
tumours in oroer to determine an accu¬ 
rate ana meaningful risk. 
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Conclusions 

Since ETS has not been adeauately 
charaaerisea, there are insufficient data 
on which to base a hazard analysis. 
Accordingly, there are not enough data 
available on which to base an exposure 
assessment for ETS. Due to the dynamic 
nature of ETS. it is impossible to relate ETS 
to MS chemically or physically, in the 
absence of this relationship, it is in¬ 
appropriate to make any extraoolations 
from what is reported about the effects 


of active smoking to possible effects of 
exposure to ETS. Therefore, any calcula¬ 
tion of risk from exposure to ETS baseo 
on extrapolations from calculated risks of 
active smoking is, at best, not reliable 
and. most probably, of no value what¬ 
soever. It ts important, therefore, to con¬ 
sider ETS as a distinct entity, and funner 
research is needed to test hypotneses 
based on valid protocols that meet the 
criteria established for the epidemiology 
of weak associations. 
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AIRCRAFT AIR QUALITY 


Calls for smoking restrictions and bans aboard commercial 
aircraft are based upon rhetoric regarding health and exposure 
claims, not substantive scientific data* Available research 
indicates that smoking bans will do little, if anything, to 
remedy common complaints of dry, stuffy air aboard commercial 
aircraft. 

In a comprehensive review of the relevant data on aircraft 
air quality and nonsmoker health, an environmental specialist 
concluded that "the available scientific evidence does not 
support the prohibition of smoking on commercial aircraft". 
He also noted that the available data "suggest that factors 
or substances" other than tobacco smoke "may be major 
contributors to subjective complaints of discomfort by 
passengers and flight crew." 1 

Data from in-flight measurements of tobacco smoke constituents 

indicate that the contribution of tobacco smoke to cabin air 

quality is negligible, posing no demonstrable adverse health 

2—7 

consequences for passengers or crew. One of these studies, 

conducted in Europe in 1989, involved the most comprehensive 
testing and analysis of aircraft cabin air quality to date. 2 
The results indicate that total exposure to tobacco smoke 
aboard aircraft is "rather small and insignificant in 
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comparison to total life exposure to air pollution." The 
researchers concluded that any possible health effects were 
"not likely to have been elicited" by such exposures aboard 
flights. They also noted that irritation and annoyance 
commonly attributed to such exposures may have been 
"potentiated by the low humidity, high temperature and high 
carbon dioxide levels found." 

Other studies reached similar conclusions. For example, the 
principal author of a 1987 study of a commercial airline in 
the U.S. noted that the typical amount of tobacco smoke•in 
no-smoking sections of the aircraft is so small that it would 
take 224 hours, or more than 9 days of non-stop flying, to 
reach the exposure equivalent of the nicotine in a single 
cigarette.^ 

A study of flight attendants during transoceanic flights 
measured body fluid levels of nicotine and concluded that the 
concentrations were so small that they were "unlikely to have 
physiologic effect." 6 Another study of flight attendants 
measured exhaled carbon monoxide (a tobacco smoke constituent) 
and reported that the concentration of smoke to which the 
attendants were exposed was "too low to alter significantly 
their expired air carbon monoxide levels." 7 


- 30 - 


Source: https://www.industrydocuments.ucsf.edu/docs/nffkOOOO 


2503010264 



In 1989, an Australian specialist in occupational health and 
preventive medicine concluded that the available data "do not 
lend support to the hypothesis" that exposure to tobacco smoke 
"may present a risk to the health of cabin staff or 
passengers." He further observed that providing smoking and 
nonsmoking sections "meets the reasonable requirements of 
passengers." 8 

Tobacco smoke, because it is easily seen, is readily blamed 
for passenger and crew discomfort. But other aspects of the 
cabin environment, including poor ventilation and the presence 
of carbon dioxide, ozone and low relative humidity, may create 
discomfort. For example, the President of the U.S. Aviation 
Safety and Health Association suggested that "the real culprit" 
is the lack of fresh air ventilation. 9 Listing a number of 
complaints ranging from headaches, dry throats and coughs to 
fatigue and dizziness, he concluded that "these symptoms are 
not related or caused by smoking aboard aircraft. Nor will a 
smoking ban of any length correct this fresh-air deficiency." 

Restrictions and bans on smoking aboard commercial aircraft 
have been imposed despite the lack of convincing data 
suggesting that tobacco smoke may affect cabin air quality or 
the health of nonsmokers during flights. A case in point is 
the 1989 decision by the United States Congress to ban smoking 
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aboard flights of six hours or less, meaning the virtual 
prohibition of all smoking since few domestic flights last 
that long. A brief history of this prohibition suggests the 
largely political motivation behind the ban. 

In 1987, the U.S. Department of Transportation (DOT) rejected 
a proposed ban recommended by the National Academy of 
Sciences 10 because it was not supported by data associating 
health effects and tobacco smoke exposures aboard aircraft. 11 
Nonetheless, the next year, Congress voted to impose a 
temporary ban on smoking aboard domestic flights of two hours 
or less.. The DOT subsequently issued a request for proposals 

to monitor in-flight exposures to tobacco smoke and other 

12 . . 
indoor air constituents for the purpose of aiding 

Congressional deliberations on this subject. However, 

Congress decided not to wait for the results of the study, 

which became available several months after it had voted for 

the ban. 

. 13 

The final DOT report contained data for selected 
constituents from tobacco smoke and other sources collected 
aboard commercial flights, as well as a theoretical health risk 
assessment based upon the data. The data on tobacco smoke 
constituents suggest that individuals seated in nonsmoking 
sections are exposed to extremely low levels of those 


- 32 - 


Source: https://www.industrydocuments.ucsf.edu/docs/nffkOOOO 


2503010266 





constituents. These data would seem to justify the assumption 
that separate seating minimizes the nonsmoker's exposure to 
cigarette smoke. However, the data also indicate extremely 
high levels of carbon dioxide from passenger respiration on 
the majority of all flights, which in turn suggests the 
possibility of poor ventilation and poor air quality regardless 
of the presence or absence of cigarette smokers. 

In a recent presentation on the DOT study, one of the principal 

scientists responsible for the study recommended that "the 

first question I would ask is whether or not Congress knew 

that the ETS results were not strongly compelling prior to 

the study's release and as a result preempted the use of the 

results in the deliberations on. whether or not to make the 
14 

ban permanent." 
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I. HEALTH CLAIMS 


• The claim that exposure to environmental tobacco smoke (ETS) 
in the workplace causes disease in nonsmokers is not justified 
on a scientific basis. 

Exposure 

• Measurements taken in offices, workplaces and public places 
indicate that the contribution of tobacco smoke to indoor air 
is minimal. 1 For example, typical nicotine measurements (which 
are particularly revealing because nicotine is unique to 
tobacco smoke) range from an exposure equivalent of 1/100 to 
1/1000 of one filter cigarette per hour. 2 In other words, a 
nonsmoker would have to spend from 100 to 1000 hours in an 
office, restaurant or public place in order to be exposed to 
the nicotine equivalent of just one cigarette. 

Lung Function 

• A 1980 report 3 which concluded that nonsmokers exposed to 
tobacco smoke at work for 2 0 or more years had reduced function 
of the small airways compared to nonsmokers not so exposed 
still receives considerable attention, although it was heavily 
criticized for questionable data acquisition and analysis. 4 
In contrast, a more recent study of 1,351 German office workers 
reportedly found "no evidence" that everyday exposure to 
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tobacco smoke in the office or at home leads to an essential 
reduction of lung function in healthy adults. 5 

Lung Cancer 

• Nine of the published studies on spousal smoking and lung 
cancer examined workplace exposure to ETS and the incidence 
of lung cancer in nonsmokers. 6 Not one of the studies provides 
adequate support for an association between ETS exposure in the 
workplace and lung cancer. 

Allergy 

• One of the most widespread beliefs, especially in the workplace 
setting, is that some nonsmokers are "allergic" to tobacco 
smoke. Scientific researchers, however, have not identified 
specific allergens in tobacco smoke. 7 Thus, while some 
individuals may react to the sight or smell of tobacco smoke, 
this does not mean that they are experiencing an "allergic" 
reaction to it. 
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II. SICK BUILDING SYNDROME 


Because it is visible and easily identified by its aroma, 
environmental tobacco smoke is often blamed for indoor air 
quality problems. Government and private studies of "sick 
buildings" in the United States, Canada and Europe report, 
however, that tobacco smoke may be involved in only two percent 
to five percent of the buildings investigated for complaints 
about air quality. 1 For example, from 1981 through 1987, one 
company studied indoor air quality in 223 different buildings, 
accounting for over 39 million square feet of property, and 
found that ETS was a significant concern in only 10, or 4%, 
of the buildings [Robertson, 1988]. In another SBS database, 
smoking was implicated as a major contributor to complaints 
in only 12 of 408 (<3%) of the buildings surveyed [Collett, 
1989]. The National Institute for Occupational Safety and 
Health (NIOSH) investigated more than 200 "sick" buildings 
and found that tobacco smoke was the source of claimed 
discomfort in only 2% of the buildings investigated. 
Ventilation problems were associated with half the complaints; 
outdoor air was considered a bigger problem than ETS [Melius, 
1984]. Other investigators concluded that bacterial and 
fungal contamination is a major source of indoor air problems 
[Collett, 1989; Robertson, 1988]. 


- 6 - 

Source: https://www.industrydocuments.ucsf.edu/docs/nffkOOOO 


2 5030l0280 




Inadequate ventilation exacerbates all indoor air quality- 
problems. This suggests that even a total smoking ban is not 
likely to affect comfort problems in 95 to 98 percent of "sick 
buildings." 2 • 

The majority of indoor air quality problems in "sick buildings" 
have been traced to inadequate fresh air and poor air 
filtration. Because the visibility of tobacco smoke may be an 
indicator of inadequate ventilation, the prohibition of smoking 
serves to mask the real reason for poor indoor air quality— 
lack of proper ventilation. In addition, concentrating on 
tobacco smoke ignores the fact that adequate ventilation should 
always be provided in any enclosed space, regardless of whether 
or not smoking is permitted. 
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III. VENTILATION 


In 1981, The American Society of Heating, Refrigeration and 
Air-Conditioning Engineers (ASHRAE) issued a ventilation 
standard for public places (ASHRAE 62-1981). 1 The Standard 
established two levels of ventilation, one for areas in which 
smoking was permitted, and another substantially lower rate 
for areas where smoking was prohibited. The Standard was 
recently revised and reissued (ASHRAE 62-1989) with one 
prescribed ventilation rate, regardless of whether smoking 
was permitted or not. The decision to reject separate 
ventilation rates for smoking and nonsmoking areas was 
influenced by two areas of research: (1) The amount of 
ventilation required to remove indoor contaminants produced 
by humans, namely carbon dioxide and body odor, is also 
sufficient to remove typical amounts of ETS; and (2) 
ventilation rates for nonsmoking areas under ASHRAE 62-1981 
were found to be inadequate and permitted airborne substances 
to increase, even in the absence of ETS. 2 

Operating costs for increasing ventilation to meet 
specifications set forth in ASHRAE 62-1989 have been estimated 
at 3-5% over current annual energy expenditures for office 
buildings. Compliance with ASHRAE Standard 62-1989 will 
apparently have little effect on annual energy.budgets. 3 
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IV. 


ACCOMMODATION 


• Since the claim that exposure to tobacco smoke causes disease 
in nonsmokers is not scientifically justified, 1 the real issue 
regarding the "right” to smoke-free air is whether or not 
smoking should be prohibited because some people consider it 
to be an annoyance or nuisance. 

Annoyance : 

• Tobacco smoke may be an annoyance or nuisance to some people, 
but such complaints typically arise in poorly ventilated areas. 
Such complaints are most frequently associated with inadequate 
ventilation and to indoor substances other than ETS [See 
Section II: "Sick-Buildings"]. 

• Regulating a behavior such as smoking merely because some see 
it as an annoyance has undesirable consequences. Numerous 
individual behaviors could fall into the category of 
"annoyances," and to demand restrictions on all those 
potentially "annoying" behaviors is "to call for government 
regulation of everything." 2 

• Such regulations also reject the real possibility that people 
can work things out among themselves and may place a minority 
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of individuals in the position to dictate what is "right" for 
everyone. 

The alternative to intrusive regulation is good manners, common 
courtesy and cooperation between smokers and nonsmokers. This 
alternative preserves the delicate balance of individual rights 
and allows for accommodation of everyone's desires. 
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The Separation Issue ; 


The 19 8 6 Report of the Surgeon General on ETS suggests that 

separation of smokers and nonsmokers is not effective in 

minimizing the nonsmoker's exposure to ETS. That claim was 

made without scientific support. Indeed, subsequent research 

indicates that simple separation of smokers and nonsmokers 

1-3 

effectively minimizes ETS exposures for nonsmokers. 

One recent study reported that the use of designated smoking 
areas reduced exposure to ETS by 95%. 1 Another study of a 
smoking-restricted office building reported that ambient 
nicotine in nonsmoking areas was virtually undetectable, 
suggesting that ETS had a negligible impact on the nonsmoking 
areas of the building. 2 

Canadian researchers, in a series of reports, presented results 
on levels of ETS constituents in offices where smoking was 
regulated and unregulated. They reported no significant 
differences in average ETS constituent levels between 
nonsmoking offices that received recirculated air from 
designated smoking areas and nonsmoking offices that did not 
receive recirculated air. 3 They concluded: 

The results indicate that the provision of a 
designated, but not separately ventilated 
smoking area can effectively eliminate or 
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drastically reduce most components of 
environmental tobacco smoke from nonsmoking 
offices. 


A federally-sponsored study of ETS in aircraft cabins indicates 
that separation of smokers and nonsmokers is an effective means 
for reducing exposure to ETS. 4 The authors reported that many 
ETS constituent concentrations in nonsmoking sections' were 
below the limit -of detection. Similar results have been 
reported in other studies.^ 
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Overview 


Job security. wages. health l»fn<*fil> ami child can' an-jus) some of 
the many issues faring workers and management today. Sonic of 
these issues stir the interesl and concern of workers mon- than 
others do. 

Workplace smoking is one issue of current inlcn-st. In some 
situations, workplace smoking is strictly governed hy stale or local 
laws or regulations. In other situations, however, employers ami 
employees have (he ability to fashion their own approach to this 
issue, in many of these eases, a reasonable and accommodating 
decision is reached. However, in some instances, further discussions 
are needed. 

To resolve workplace smoking disputes reasonably and to prevent 
unfair and unnecessary restrictions, you must lulls understand the 
facts about workplace smoking, method' lor accommodating—and 
satisfying—bolh smokers and nonsmokers, and your rights and 
responsibilities as a smoker You must, of course, also U- aware ol 
any laws that apply. 

What follows are answers to common questions aUml smokers' 
rights in the workplace. If your employer has adopted an unfair 
[Kilicv. is considering adop/Mig a smoking |xiliry or is currently 
drafting one—or if you are Ix-mg harass***) by your employer or oilier 
employees for smoking on or of] Hie job—Ibis InmUrl is designed to 
help you. For further information, including information abnul 
applicable laws or regulations, contact The Tobacco Institute at 1ST 
I Street. Northwest. Washington. D C. 201MMi 
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How should I 
respond If my 
•mployer siys 
that nonsmokers 
ktve i legal right 
mder state or 
federal law to 
Insist that smok¬ 
ing be banned In 
the workplace? 


Jk-cordinp In stall- law. employers must provide a reasonably sab- 
workinp environment, Anli-srnokmp advocates sometimes interpret 
this oblipation as pivinp them a npht In rii-manil Ihal smokinp In- 
banned in the workplace. Only once, in a lower court rulinp in l!)7l> 
in New Jersey, has a court apimi with such an interpretation. Tin-- 
decision was limited lo New Jersey, and llie theory was later rejected 
in a case in the same slate in 19KJ. 

In the second case, an employee tried lo Curve her employer lo 
adopt a variety of smokinp restrictions. In rulinp apainsl the 
employee, the court wrote 

What we are really lieinp asked for here is to ini|iosc upon even 
employee ... who wishes to smoke a repine, a fnrm'ol discipline 
which pries well tieyond the reasonalile. all under the puise u| 
calerinp to the very particularized needs of a sii|»ersonsj|i\e per¬ 
son That is not appropriate. 

The court concluded: 

|T]here simply is no warranl and no justification as a matter o| 
civilized manap-nienl of a work lorce lo treat smokers a^ llnnipli 
they wen- moral le|e-rs and to banish them lo a remote isolated 
area of the workplace and that |w|hen on»- pets nphi down to ill- 
essentially what the plaintiff it seems to no- is askinp lor m this 
case. 

Claims Ihal the I'.S Constitution puaranlees a totally smoke-lree 
environment also have l>een unaiunmusly n-jeeted by the courts In 
that connection, a federal district court judpe in Louisiana write m 
197b that to find in the Bill of Kiphls of Hie I'.S. Constitution a nplil 
to a smoke-free eminmnienl ... 

would lie lo mock tin- loliy purposes of such amendments and 
broaden their penumbra] protections to unheard-of iKiumlaries . 
The inevitable result would U- Ihal ty|H- of tyranny fnmi which our 
foundinp fathers souplit to protect the jteople by adoplmp tin- lir-t 
ten amendments. 

Nevertheless, many local pivernments. and some stale pivernnienls 
as well, have enacted laws that piveni smokinp in the workplace. II 
your employer tells you that In- is simply atlemplinp lo comply w ith 
applicable laws or repiiialions. ask him to show you the pn*eise lepil 
basis for his actions. Tlien enntaet vour Iwrpaininp representative— 
or The Tobacco Institute—to determine whether the law n-ipiires 
your employer to art as he prt»|«tM-s to do. 


2 


Source: https://www.industrydocuments.ucsf.edu/docs/nffkOOOO 


25030102 98 



Apari from an> requirements established by law. your rights an 1 
determined by common standards of human Irhavior. For ^.xampl'*. 
you ajv entitled to common courtesy and r>*.s| k-<- 1 from others lor 
your personal lifestyle and preferences—including your choice to 
smoke. If your employer derides to implement workplace smoking 
restrictions, you should insist on the ripht: 

• lb be consulted before a policy is adopted 

• Tb be reasonably accommodated by the (nilicy 

• Tb have your preferences considered on an equal basis with 
nonsmokprs 

• Tb take any dispute or jmlicv discussion to your union, if you are 
represented by one 

• To be free of harassment, verbal or otherwise, and 

• To be told the legal basis fur the policy. 


N<> Very few conipnnies completely prohibit smoking lu fact. Ht 
percent of companies |wrmi! smoking 

Most employers prefer to review smoking disputes on a case-In¬ 
case basis and to accommodate IkiIIi smoking and nonsmoking 
employees. The firms I hat have develop'd pilicies have done so 
primarily to reduce smoking around sensitive equipment or food 
processing areas or to comjily with city or slat,- regulations 


Arrange a private meeting to raise your concerns with those who are 
harassing you. Discuss your difibrvnces. Work on ways to prevent 
them from straining office relationships further. 

If they won t coofierate or meet, say firmly that you don't want to 
alarm management unnecessarily with your concerns. Say that, on 
the contrary, you would prefer to work out the issue quietly ami 
calmly amongst yourselves. 

If that doesn't work, arrange a meeting will) managenienl to 
discuss the issue. Request the presence at the meeting of the (lersnri 
harassing you and your sujiervisor as a gesture of willingness to 
reach a solution that is balanced and fair In all parties. At the 
meeting, express your interest once again in teaching a solution that 
accommodates everyone. 
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How cm I prevent 
a strict intl-smok- 
big policy or 
smoking ban from 
being enacted, If 
•one is required 
bylaw? 


Schedule a meeting to discuss the issue with those res|>onsili|c lor 
developing the pilny or ban. Before the meeting. do some research 

• Find out the company's existing smoking |mln-y il none exists, 
find out if any local or stale ordinances apply 

• Thlk to friends at companies like your own and ask alxuit any 
smoking restrictions there. Reasonable smoking policies may 
exist within your industry that could help your company. 

• Research 'successful' smoking |k»Im*w*s that trv reasonably to 
accommodate both smokers and nonsmokers. (A total smoking 
ban is not a reasonable accommodation!) 

• Consider possible mechanical or structural solutions. Is your 
workplace pro[>erly ventilated? Would partitions reduce cigarette 
smoke and noise? Ask management to look mlo these 
possibilities. 

• Identify informal solutions that could work in your work 
environmenl. For instance, you might try either moving 
individual smoking or nonsmoking employees nr building 
physical harriers lietween smoking and nonsmoking empl'ivee- 

• If a smoking pilicy is lieing iui|Mised In maiiagi'inetil without 
employee input, ask that the worklon e lte consulted Firmly but 
[Kililely assert your nglils. 

• If you are represented by a union, discuss your concerns with 
your steward or other representative. Smoking |*olu y de, ismu- 
an- subject to collective hargaming agreements in most rases 
However, file uiuon must s|»eak up for its nglils qua klv’ In 
addibon. your uiuon can ask management to call in an indoor 
air e.\|ier1 to analyze whether smoke is truly a problem. Most 
oficn. jxtor ventilation—not cigandle smoke—is at the n»ol ol 
poor indoor air quality. 

• Recruit support from smoking and nonsmoking coworkers The 
larger and more diverse your group, the more likely manage¬ 
ment will listen and respond to your concerns, if necessary, ask 
workers to sign a jietition or letter of suppirl It's ini|Hirt.uil to 
conduct such activities before or after work Employers 
generally are more o|H>n-minded toward initiatives organized on 
employee rather than working time. 

Now you are ready for that meeting. You've reviewed your situation 
and can sit down with those who are developing the (hiIicv to discuss 
the matter reasonably. 
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Arrange a meeting with those who want the restrictions During tin- 
meeting ... 

• Don't be angn or aggressive. Rather. keep a jtoised and 
professional apjiearance. Stress your willingness to work 
together to develop a sniokinp polit y based on common sense 
and courtesy. 

• Express your eagerness to reach a solution based on 
accommodation and compromise. Accommodations often are 
made for others in the workplace such as allowing employees to 
listen to music with earphones and moving worksites to avoid 
annoyinp neighboring employees. Similar accommodations 
should be extended to smokers. As one New Hampshire smoker 
recently noted. "The smell of coffee makes me nauseous and so 
do some perfumes. Should we ban those thinps. too?" 

• Display your knowledpe alwiut the workplace smokihp issue. It 
might reverse feehnps toward an all-out smoking ban. Here arc 
some fads you can mention:- 

—There is no conclusive research that shows that smokers art¬ 
less productive employees than nonsmokerv Nor do smoking 
employees cost their employers more. 

—Environmental tobacco smoke usually is not the cause of the 
problem, but rather a symptom of a problem—| kk tr 
ventilation, poor filtration and general contamination of 
indoor air. 

—Regulating workplace smoking and settling office disputes 
are not prominent concerns of most jiersonnel managers, and 
rightly so. 

—When smoking disputes arise, most firms prefer to settle 
them in a fair and positive manner rather than punish 
individuals who smoke. 

—Be prepared to suggest two or three alternatives to a smoking 
ban. 

—Reporl the support in the office for an informal smoking 
policy that satisfies both smokers and nonsmokers. 

—1C as a result of the meeting, you are unsuccessful in 
reaching an agreement, arrange to have a follow-up meeting 
Suggest appointing a working group of smoking and 
nonsmoking managers and employees to resolve the issue. Or 
request the participation of representatives of lalmr and 
management. 


What should I say 
ti someone who 
wants to enact a 
strict smoking 
policy or smoking 
han not required 
fey law? 
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Can my union 
kelp? 


Yes. If you are represented by a unmn. iaki- your connTii*. In \mir 
steward or other representative. Your union has a n^rhl to a voice in 
determining the rules that affect your workplaiThai includes rules 
about smoking. 

Unions can represent your interests through collective bargaining 
with your employer. They can help to ensure that the smoking 
restrictions in your oflice are not dictated by anti-smokers alone, hut 
rather through joint lalior-management agreement. 

The AFL-C10 has staled that issues related to smoking on the joh 
can best be worked out voluntarily in individual workplaces lietwcen 
labor and management in the manner that protects the interests and 
rights of all workers. 


What are my 
•ptions? What 
types of 
workplace 
smoking policies 
exist? 


Subject to applicable laws ami regulations, employees' options on 
workplaee smoking van with the layout and eireunistanees of their 
worksites. Sometimes, an informal agreement among employes ami 
management defining the respects nghls of smokers ami 
nonsmokers will fill the bill 

For example, management can desipiate an entire work area as a 
smoking area, giving employees the option of designating ilinr 
individual work stations as smoking or nonsmoking. Employees 
would be encouraged to resolve their disputes among themselves 
Supervisors may intervene if necessary to make sure bolh smoking 
and nonsmoking employees are satisfied. 

Formal smoking |>olieie.s often are more detailed (iVnerally. they 
designate where employees can and cannot smoke, for example, in 
conference rooms and restrooms. Because they an’ more detailed m . 
what can and cannot Ik* done and how they must lx- enforced, 
supervisors have less say in resolving employee differences and 
cannot lie as flexible in accommodating all employees. 

Sinee most formal smoking regulations cannot lie adapted to each 
and every workplace, a flexible approach is often the liesl avenue. 

For instance, smoking employees can Ik* moved closer to other 
smokers, away from those who do not like tobacco smoke. Or. 
nonsmokers can have partitions that not only stop the direct flow of 
smoke but also direct cool air at their desks. The end result is th.it 
bolh smokers and nonsmokers are accommodated. 
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Mu. Reports of sore eyes and headaches, uxualh high emplovee 
absentee rates and visible signs of |HKir ventilation, such as dirty air 
duets and stale air. are symptoms of a very real problem known as 
‘sick building syndrome.' 

Cigarelle smoke often is mistaken as the primary cause of indoor 
air pollution. "Ibbacco smoke is visible: allergenic fungus, bacteria 
and invisible gases and fumes that cause symptoms such as 
coughing, sneezing and watery eves are not. 

In over half the buildings studied over a 15-year (M-riod for air 
quality complaints by (he federal government's National Institute for 
Occupational Safety and Health (N10SH). poor or inadequately 
maintained ventilating systems were determined to la* the cause. 

Firms socializing in analyzing indoor air quality have found 
evidence of incredible filth in building ventilation systems This dirt 
contaminates the air.employees breathe and prevents pmjK-r air flow 
Thirty-eight percent of the buildings studied by one firm. ACVA 
Atlantic Inc., of Fairfax. \'A. wen* found to have excessively dirty 
ductwork, including a ‘|>ef cemetery of dead rodents, pigeons, 
snakes and cockroaches.* 

ACVA Atlantic also found that Ti |>enenl of the buildings they 
studied had no fresh air intake To save energy costs, building 
managers had rut off the amount of fresh air coming into the 
building. The idea was to save money on heating the building during 
the winter and cooling it during the summer. 

Thirty -one percent, moreover, had large amounts of allergenic 
fungi known to cause sore eves, son' throats and other allergic 
symptoms similar to those sometimes blamed on environmental 
tobacco smoke. 

One way to pn*venl unncecssarv and unwarranled smoking 
restrictions is to ask your employer to nin a check on the quality of 
air in your building, if then' is a ‘sickness.* often it can l>e cutvd by 
a flick of the switch on the buildings air-handlmg system to bring 
more fresh air into the building. Sometimes, ail the system niav need 
is a routine cleaning. 


If employees 
complain about 
poor air quality, 
is smoke 
•ecessarlly the 
cause? 
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How cm f counter 
claims about the 
•eoative healtti 
affects of 
•nvironmental 
tobacco smoke? 


Despite the lack of convincing evidence, tii** |hij> ular mi*coiiccp|inn 
persists that environmental tobacco snioke (tTS) ha* In-i-ii shown !>> 
be harmful to nonsnmkers in Ihe workplace However, the Surgeon 
General has staled that the data on workplace ex|Hisure to KTS are 
‘limited and inconclusive.* No.reliable scientific proof c\i*i* to 
sup|>ort the notion that smoke poses a nsk to nonsmokers in the 
workplace. 

After reviewing the scientific literature on environmental tobacco 
smoke, in a review critical of ETS. the National Academy of Science* 
said available scientific evidence did not show that ‘smoking on tin- 
job or in public places, such as restaurants, [jeopardized) the health 
of nonsmokers." 

An international conference on indoor air quality m London in 
June 198S questioned not only the quantity ol evidence hut al*o tln- 
qualitv of the scientific methods by wluch environmental tobacco 
smoke and poor health has been linked 

Ready for a few more fads? Research ha* shown that to lie 
pxjmsed to the nicotine equivalent of one cigarette. a non*inoker 
would have to fly m the nonsmoking section of an airplane lor 
straight hours, sil in a restaurant for 17 day * and nighl* or work m 
an office for ooO continuous hours 
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Such assertions apjwar unfounded. ami. al In-sl. iniix)vsj!>)«- In venly 
Scientific establishment of these claims, notes Mnmn Knslein. a 
consulLanl to the American Health Foundation. 'would require 
studies and data we do not now—and most likely will never— 
possess.’ 

Even William Weis, the Seattle l niversilv aecounlinp professor 
who first prr)|xised Die notion that smokers are less |>n><iurli\«* 
concedes that evidence linking employees, smoking and productivity 
is inconclusive. “Skeptics might arpue that these monitors are as 
soft as the underside of a |K>nupine." he has written, "and that may 
be true.' 

Two-thirds of union officials and su|tenisors in pivernmenl and 
industry say smoking has no significant elled on employee 
productivity. And. more than HU |ienent Itelieve Dial smoking lias no 
sipnifnanl positive nr negative effect on employee prnducinih once 
employees return front smoking during their wnrkhmaks The same 
survey found that tU percent believed a total smoking ban would 
negatively aflect employee morale, leaving smokers alienated and 
feeling like second-class citizens 

Claims by smoking-restm-hon advocates that smokers arc absent 
more often than nonsmokers because they smoke are unfounded. 
Experts on both sides of the issue agree that many factors are 
involved in absenteeism, including ape. se\. family res|Kinsibililies, 
personal problems, job satisfaction ami commolinp tune 
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How CM I 
persuade my 
fellow employees 
fa speak out 
•gainst workplace 
smoking restric¬ 
tions that are eot 
required by law? 


1 Can my employer 
| prohibit me from 
smoking off the 
lob? 


Approach them individually Is-fun- or after work or on breaks In 
discuss the restrictions in a calm and sensible manner The 
emotions that frequently surround the issue encourage 
misunderstanding and often distort the issue. In your 
discussions... 

• Mention that inter-ofTice differences alxmt sinokinir have existed 
for years, and that |»**op|e always have lieen able to settle their 
differences through common sense and courtesy. 

• Suggest that while cigarette smoke may lie an annoyance, it is 
difficult to regulale annoyances, much less jmliee them. 
Encourage greater understanding by talking alwtil other 
annoyances in your own workplace— a colleague's blaring radio, 
excessive talking nr overwhelming cologne. Ask bos they would 
handle complaints alxiut these, compared to those almut 
tobacco smoke. 

• Emphasize that by asking management to intervene in office 
smoking disputes or to establish formal smoking n-slrn lions, 
employees concede greater control to managers than m . 
necessary—or wise 

• Finally |*oint out that most formal workplace smoking |*oli> m- 
affect secretaries and clerks in o|ten-space an-as. mil 
professionals in private offices, and then-lore discriminate 
against the majority of women and minorities who traditionally 
occupy secn-tanaJ and clerical |wisj|ions. 


Only if you let them. Allowing employers to dictate tin- |n-rsomil lih- 
style of workers Ixitli on and oil tin-job is a wholly unjustified inva¬ 
sion of your privacy. If your employer establishes such a jmlirv. 
assert your rights. 


!0 
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No conclusive scientific proof exists lo support Itic claim Dial 
exposure lo environmental tobacco smoke in public places is a 
health risk lo non.smokers. Still. some pmemmenl officials allempl 
to promole a 'smoke-free society" In fncusinp on simulation ratlier 
than scientific fad, AJthouph the evidence on the smokinp and the 
nonsmoker health issue is inconclusive, they feel pressured to jump 
aboard and. in some cases, lead (lie nonsmokinp handvvapnn. 

I'.S. Rep. Charlie Hose (D-.YO.) s|Kike out apiunsl such efforts al 
a recent conpressional hearinp to consider a promised ban on 
sntokinpin federal offices. He .said. 'Lads pel (he science straipht. 

It s not straipht ripht now.... f\Ve rv| hasinp this so-called 
’necessary ad'on very shaky science" Hoses colleague. Hep Hamid 
Ropers (R-KV) rose to supjxirl him and lo stress (lie time-tested 
success of common sense and courtesy. 

Georpe Coojier. a vice president of the New York Chamber of 
Commerce. op|»osed pmernmenl intervention (nr other masons lb- 
questioned whether "a sinple s|»Mifn law can deal with siiiokmp 
conditions in the Ititl.tioti husmess establishments in the city n| New 
York." Goofier noted that since even husmess is unique, a Ix-ller 
approach would he to address the issue al !he company level 


k what extent 
should 
tovemment 
regulate smoking 
la my workplace? 
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What can I do as a 
citizen to tight 
proposed 
workplace smok- 
tog restrictions? 


Loiters arc a relatively easy ami inex|ieiisive method in op|mse 
smoking restrictions. They can create awareness ol a |iemlmg 
proposal to restrict smoking and can jiersuade others to join ymir 
fight. In doing so. they Iconic a very valuable and eflerlne IimiI 

Smokers can write several lyjies of letters—In the editor ol your 
local newspa|>er. In your elected representatives and to your 
corporate management. 

If you decide to write, identify yourself and explain simply and 
directly front the start why you are writing. 

Example i: I ant very disturl>ed In Harry Smith’s recent article 
(Times. Feb. i) regarding smoking in public places . 
Example 1: As an employee in Wjdgel International^ Itelrml la< ilil\. 
1 am very concerned alnml the proposed smoking 
restrictions under consideration by the eompam . 
Example :•); As a small business owner. I oppose City (Irdmame 
NudiIht 4')ti7. winch would rvstnet smoking m pubic 
places .. 

Then, briefly summarize several sup|Mirlmg points—including am 
of those you have read here. Letters should lie neatly wnlten and iml 
exceed one page. Thev also should include your home address and 
daytime phone number. 

It’s a good idea to send copies to others, letters in (he editor. |nr 
instance, also could he sent to your city council memlier. state 
representative or c(tngn*ss|H*rs<in Letters In your goveriuiienl 
representatives aJsn can l«* sent tn vour newspa|>er editor or the 
editorial director of your local television station 

Some employers feel il necessary lo e.slahhsh workplace smoking 
policies Some do not. For those who do smokers are encouraged In 
work with their colleagues and su|*ervisors to come up with a |hi|h v 
that is balanced and fair In all based on common sense ami courtew 
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If you have additional questions on the workplaee smokim: issue, 
or would like more information, write: 

The Tbban-o Institute 
18751 Street. Northwest 
Suite 80(1 

Washington. D.C. itMKHi 
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odav. management 
and workers alike 
art* fart'd v\ith a barrage of mfortna- 
tion and misinformation regarding 
workplace smoking issues. 

Smokei* and nonsinokei* 
have lived and worked together in 
harmonv for generations. ()i t a-ion.il 
dispute* alionl when and wlieie lo 
1 1 phi up have been settled indiv nlu- 
allv. will) common sense and cntii- 
lesv. Now. there are -ome who would 
substitute law* and fine-. 

In mam cu-e*. |>ro|ioneni- of 
workplace smoking re-iin lion* nie 
simph Irving to foice then own lile- 
Stvles oil others. I l|sllcce«*flll III 
attempts to jiersiiade mam adult* to 
cjtiil smoking. lho*e calling foi lno.nl 
restriction* jre Irving lo keep people 
from smoking h\ segregating 01 
otherwise punishing them lot exercis¬ 
ing their right ol free choice. 

These same slipportei' ol 
workplace smoking restriction* al»o 
argue that this issue is a mimlter one 
priority with management. Statistics, 
however, suggest otherwise. 

In November IhHH. The 
Washington l,egal Found.ition spon¬ 
sored a survev of personnel |Mi|ieie* 
in Fortune 1(MK) companies to deter¬ 
mine what senior human resource 
managers identifv as the most impor- 
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lant workplace issues. problems and 
concerns. and lo understand die rela¬ 
tive importance of various specific 
personnel [volieies. Sixlv percent of 
senior human resource managers 
polled cited maintaining a competent 
and contented work force as their 
greatest challenge. 

The survev also revealed that 
managers perceive wages, job wee ti¬ 
nt >. and health benefits as the top 
priorities of emplovee». Onlv two 
percent cited workplace smoking as 
an "important human resource 
problem.” 

.Neve rlheless. st une anti¬ 
smokers continue to press foi restric¬ 
tions. claiming that cigarette smoke 
is a health hazard to noiismokeis; 
others sav smokers are more co'llv to 
their employers than nonsmokers. 

Still others claim a legal right to a 
smoke-free environment. 

Health Hazard Not I'rineri 


A tlelailed review of the scientific lit¬ 
erature on environmental tobacco 
smoke (ETSl v leltls two basic 
conclusion': 

• First, that FTS ha* not been 
shown scientifii allv to pose a 
health hazard to noiismokeis. 

• Second, as a National Acad- 
emv of Sciences panel noted 
receutlv. more and better 
research needs to be done. 

In 198.5. the International 
Agenev for Research on Cancer 
(lARCl reviewed the (pialitv of tile 
evidence in the published report' 
then available on the KTS/lung can¬ 
cer question. The 1AKC was critical 
of ETS research re|Hirls. concluding 
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that “each i' compatible either with 
an increase or with an absence of 
risk." In other word-, none estab¬ 
lished risk with anv certaintv. 

L.S. Surgeon Ceneral (.. 
Everett koop acknowleilged in 
December 1986 that more than half 
the studies u«ed in In* report on 
“involunlarv smoking” found no con¬ 
sistent. slatislicallv significant iela-. 
tiolisbip between ETS and lung 
cancer ill nonsiiioker». In fad. a 
much higher percentage o( the 
studies that have been done fjil to 
find anv such relationship. 

A National At ademv of N i- 
ence' |N ASl committee <'bulged w 1 11 1 
reviewing the hlerutuir (elated lo 
ETS reported late ill 1986 that dime 
is nothing in the scienlifu lileiatuic 
lo support the conclusion that i usual 
evpo'ine lo environmental lob.it t o 

smoke in public place-including 

the workplace——constitute* a health 
risk lo noii'inokei'. 

Refutation' of the piemi'C 
that exposure lo ETS cause* atlvei*c 
health effect' in noii'iiiokei* weic 
also recorded in a rebruarv I98(i 
report in Metltail World \ei<> that 
stated that "|s|o'litl scienlifu evi¬ 
dence of passive smoking * health 
risks to noiismokeis i* as elusive a- 
the smoke itself.” 

Aet another studv in the Julv 
1986 edition of the British Journal o / 
Cnnirr concludes that environmental 
tobacco smoke carries no significant 
increase in risk of lung cancel, bion- 
chitis or heart di*ea*e. 

Serious weakness in F.T S 
investigations cited liv the Surgeon 
General have been noted In pinna- 
nent independent scientist*. Tile *ci- 
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entifie eommunilx continue* l<t |xiinl 
U|> the flaw* in interpretation a* well 
a* some research methodologies that 
haxe been applied. Respected Gei- 
man hiostatistician k. Gherla. in a 
1987 review of the statistical e\ i- 
denee published in the International 
Archives af Occupational and Environ¬ 
mental Health, stated: “The xoluine 
of accumulated data is conflicting 
and inconclusixe. The observation* 
on nonsmoker- that haxe heen made 
so far are compatible with eithei an 
increased riskfrom pa—ixe smoking 
or an absence of ri-k. Applxmg the 
criteria proposed bx the international 
■\geiiex for Research on Cancer llieie 
is a slate of inadequate ex idem e. 

In a guest editorial in the 
June 1987 issue of American Ret ten 
of Respirators Disease, two noted 
Harxarrl Medical School professor*. 
e\pre**ing their opinion* agam-t 
actixe smoking and in support of the 
Surgeon General * 1980 Ke|Hirt. 
stated: "The health impact of expo¬ 
sure to [ETS] at work, except for It* 
irritation, is largelx unknoxxn. The 
re|>ort is on its weakest ground scien- 
lificallx here.’ 

While both insisted that ETS 
ex|>osure is harmful to (he health of 
the nonsmoker, the NAS committee 
and the Surgeon General also 
acknowledged that there is insuffi¬ 
cient evidence to prove claims that 
environmental tobacco smoke 
impairs respiralorv function or 
causes heart disease or allergies in 
adult nonsmoker*. 

A number of studies haxe 
shown that e\|H>*ure to ETS in nor¬ 
mal. evervdax environment* is 
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exlremelx low. for example, one 
recent studx indicate* that a non¬ 
smoking emploxee in a tv picul New 
^ork Cilx office would haxe to work 
nonstop for almost 21 dux*—more 
than 550 uninterrupted hour*—to he 
e\|Hised to the nicotine “equivalent* 
of one cigarette. 

Tolimcti Smoke and 
Indoor Vir (Jiialitv 

Indoor air pollution toilax i* hei out¬ 
ing a major work i**ue in some office 
buildings. The unixers.il il-e nj ail 
conditioning and increased reliant e 
on controlled enx iromnenl* in mod¬ 
ern office building- ha- focu-etl 
attention on “»n k budding 
s\ ndrome." 

Emploxee complaint* of »<ne 
and walerx exe*. abnotiuallx high 
absentee rate- and xi-lble -ign- of 
poor xentilalion. *uch a* du»l aiound 
ventilation duct*, all aie potential 
sign* of "sit k building *x ndiotne." 
Although \i*ible cigarette -moke 
often is targeted a* a cau-e of the 
problem, we knoxx mm that in iiianx 
case*, it is a sxmptoin. not a cau*e. 

In fact, when it come- to pom 
indoor air qualitx. tobacco -moke 
appears to he among the lea-1 com¬ 
mon sources. Reports bx fedeial and 
private experts suggest that enx iron- 
mental tobacco smoke is related to 
discomfort of building occupant* in 
just two to four percent of all ca*e«. 
And even in those ca-e*. studies 
indicate that improved ventilation 
max relieve the condition. 

That mean* laxxmakei- and 
business managers will accomplish 
little or nothing even if lliex succeed 
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in removing every last wisp of 
tobacco smoke from the workplace 
■solely by prohibiting smoking. Com¬ 
plaint of health problems and irrita¬ 
tions. may persist. 

The government's National 
Institute for Occupational Safely and 
Health (M(.)J'Hl re|H)rts that of the 
203 building* it examined following 
occupant complaints, just four 
cases—or two percent—were attrib¬ 
utable to cigarette smoke. An inde¬ 
pendent anabsis of more than MOO 
maun private and public building' 
h\ AC\A Atlantu . Inc., an indoot 
aircpialitv analvsi' firm, identified 
tobacco smoke a> a maior contribut¬ 
ing factor to air qualitv complaint' in 
only four percent—twelve building'. 

U bile MOSH identified KTS 
as a problem in a tun bandful of 
cases, inadequate ventilation wj% 
blamed in SO percent. AON A investi¬ 
gation' reveal that improper attention 
to indoor air circulation was respon¬ 
sible in the majoritv of cases for the 
spread and breeding of infection' 
germs and allergenic dusts and 
spore'—not to mention fiberglass 
particles, asbestos, chemical fume* 
and a host of oilier hazardous air- 
iKirne particles undetectable to thi¬ 
eve and nose. 

Under normal conditions with 
ventilation that is o|>eratiiig accord¬ 
ing to established building codes, 
tobacco smoke very quickly dissi¬ 
pates. In fai't. this disappearing act 
confirms that the ventilation svstem 
in an indoor area is working properly. 
In those few cases where visible KTS 
persists, the ventilation must be sus¬ 
pect immediately. 
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Problems w itb cigarette 
smoke should lie viewed a* a "tip 
off to the much more serious under¬ 
iving problem of inadequate or 
impro|>er ventilation. The good new* 
is that once the underlying problem 
of (WMir air circulation i* corrected, 
so loo is anv problem with KTS. 


Costs lo Km plovers If 

Kightv-tvvo percent of the respon¬ 
dents lo a 1 9H(> siirvev ol emplov er» 
bv the Bureau of National All.in- 
(BN At for the American Societv for 
Personnel Adniiui*iiulinu I AM’Ai 
reporlrd that the imposition of smok¬ 
ing restriction* had ie*iilled in no 
cost saving* or no saving* that couId 

lie identified. Still, main proponent* 
of workplace smoking restrictions cde 
studies tiijt claim lo »how *mokei* 
are ab*enl ntoie flequenllv and incui 
bigbei insurance co«ts than 
iiotisinoker'. 

But according to Mai v in 
Kristein. an American Health f oun¬ 
dation economist who promote* eco¬ 
nomic argument' foi workplace 
smoking restriction*, "we lack mean¬ 
ingful Vase-controlled* eomp.iuv 
comparison* of experience with 
smoking employee* v«. nonsmoking 
employees v*. exsmokei* and the 
impact on companv cost.” To achieve 
a scientific basis for such co*t 
claims. Kristein admits, “would 
require studies and data we do not 
now—and most likelv will never— 
(tosses*. In fad. there is evidence 
(hat some smoking restrictions tuav 
actually increase business cost* a* 
smokers leave their desk* for smok¬ 
ing break*. For example. Dr. Hubert 
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Tollison. chairman of the Center for 
the Studv of Public Choice at George 
Mason University, estimates that pro¬ 
posed legislation severely restricting 
smoking in federal buildings could 
cost $309.5 million |>er year—$867 
per employee. 

Smoking restriction advocates 
who argue that smokers are absent 
from work more often than nonsmok¬ 
ers relv on a statistical correlation 
that is weak at best. Experts such as 
UCLA economist Lewis Solmon 
argue that there is far too little ev i- 
dencc to draw such a conclusion. 

Salmon notes that numerous 
factors affect employee attendance 
patterns, including job satisfaction, 
commitment to employer, personal 
problems, familv responsibility, com¬ 
muting time, age and gender. 

As to the claim that smoker- 
incur higher medical cost.-. Solmon 
stresses that such claims are based 
on studies alleging that smokers have 
a higher accident rate than nonsniok- 
ers. But. he notes, since smokers are 
most often found among blue collar 
workers, they are more likely to be 
engaged in strenuous physical activ¬ 
ity which increases the likelihood of 
exposure to accidents. 


Morale? Productivity? 

Are smokers less productive than 
nonsmokers? Contrary to anti-smok¬ 
ers claim, much of the data suggest 
they are not. 

Ninety-two |>ercent of resjMin- 
denls to the 1986 B.NA survev for 
ASPA said either that imposition of 
smoking restrictions had not 
increased worker productivity, or that 
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tliev did not know whether an 
increase in productivitv iiad 
occurred. Onlv four |>ercenl believed 
restrictions had in fad increased 
worker productiv itv. And a 1981 
stuck released hy University of Min¬ 
nesota researchers found that people 
who smoke tended to lie more pro¬ 
ductive than those who do not. 

A survey of union representa¬ 
tives and managers in busines-. 
industry and government liy 
Response Analvsi- Cor|H>ration of 
Princeton. N.J.. found that among 
almost 2.(MX) local union official- 
and firsl-level supervisors: 

• Two-third-of survev re-|M>n- 
denl- -aid emplovee smoking 
either has a po-itive effect oi 
no effect on productiv itv. 

• Seventv-eight percent said a 
smoking han would not 
enable their organization to 
acc omplish the same work 
witli fewer employee-. 

• Onlv three percent of re-pon- 
dents agreed that "not hiring 
people simply because tliev 
smoke make- sen-e." 

• Of the resjKjndents who said 
their organizations restrict 
smoking, less than three pei- 
cent said tliev did -o because 
smoking interferes with job 
performance. 
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No Lejsal “Hijilil”" 

Relevant case law provides virttiallv 

no sup|xirt for I be efforts of some 

anti-snHikers to int|>ose their view- on 

employers and fellow workers. The 

courts have uniformly rejected argil- ^ 

ments that a tobacco smoke-free CXI 
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environment is guaranteed by provi¬ 
sions of tbe L .S. Constitution. 

In cases where emplovees 
have Iried to use common law to 
inqxise smoking restrictions, the 
courts generally have sided with the 
employer. most recently in a 1983 
decision in Smith r. AT&T Technolo¬ 
gies. Inc. There, (lie court noted that 
it “sperifically does not believe or 
find from the evidence that the 
tobacco smoke at plaintiffs former 
workplace'wa> harmful or hazardous 
to his health"' or to the health "of the 
other emplovees in that area." 

Aeeorditiglv. the court held 
that the emplover had not breached 
anv dutv to its emplovees liv refusing 
to segregate smokers from nonsiimk- 
ers and to limit smoking to non-work 
areas of the building. 

In U dshmglon. D.C.. in 
1983. Judge U illiam Pryor ruled that 
"Common law does not impose upon 
an emplover the dutv or burden to 
conform his workplace to the particu¬ 
lar needs or sensitiv ities of an indi¬ 
vidual emplovee." 

Smoking restriction advocate- 
cite three decisions to support their 
claim of a universal right to tobacco 
smoke-free workplace: Parodi i. 

Merit Systems Protection Hoard. 1 ick- 
ers t. I eteruns Administration and 
Shimp i . \eu Jersey Bel / Telephone. 

Parodi and Vickers involved 
claims by federal employees that 
their alleged hypersensitivity to 
tobacco smoke made them "dis¬ 
abled" or “handicapjied" within the 
meaning of stalutes applicable only 
to the federal government as an 
employer or to groups seeking federal 
aid. These cases have no relevance 
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aid. These c die- have no relevance 
to the question of whether private 
employer' have an obligation to pro¬ 
vide a tobacco smoke-free 
environment. 


The 1976.' Sllimp ca-e. then, 
is the only one that ha- actuallv pro¬ 
hibited smoking in the workplace 
based on the theory that general 
common law can be used to compel 
smoking restriction-. A key determi¬ 
nant \i\ Slump, however. wa» the lack 
of anv active defen-e bv New Jel-ev 
Hell, which filed no an-wei to llie 
complaint and submitted no affulav it 
in oppo-itiou to Shimp - teqiie-i foi a 
court order. 

That the case ha- little piece- 
deilliul value I- -llgge-ted liv the 
court - rb-mis-al of an identical com¬ 
plaint sub-equentlv filed bv Slump'- 
attornev before the -nine judge on 
behalf of another \evv Jer-ev Hell 
employee. In the second ca-e. New 
Jer»ev Hell elected to delend il-ell. 

in Commonneallli of Pennwl- 
utnia r. Penns\h tinin Icahor Relations 
Board, the court held that, lot 
employees working undei collective 
bargaining contracts, an etnplovet 
cannot unilaterallv unpo-e smoking 
restrictions. Other decisions have 
established that, even where a broad 
"management rights" clause is con¬ 
tained in a collective bargaining 
agreement, such unilateral action 
may lie subject to tests of reasonable¬ 
ness and equity. 

The AIU.lt) ha« taken a 
(Misilion designed to protect the right- 
of its smoking memliers. op|«i*ing 
discrimination against smokers and 
r ailing for voluntarv smoking |tohcies 
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devised cooperativelv between labor 
and management. 

Employment policies that 
discriminate against smokers are 
contrary to public policy and may 
violate state and federal laws. These 
same discriminatory policies that 
penalize employees who smoke raise 
fundamental equal protection ques¬ 
tions. It is difficult to understand 
how discrimination against smokers 
can be rationallv justified on produc¬ 
tivity ground-. A secretary will not 
make more !\(Hjgraphieal errors than 
a nonsmoker. Nor will a book keeper 
add and subtract less efficientlv if lie 
or she smokes. 

Legal questions aside. how¬ 
ever. who would want to discriminate 
against smokers if the primary motive 
in hiring is to employ the be-i indi¬ 
vidual for the job/ 

Common Sciw hihI 
Cooperation 

Decisions involving smoking in the 
workplace are most appropriatelv 
committed to the gtrod sense and 
common courtesv of smoking and 
nonsmoking emplovees. The question 
of when and how workers mav smoke 
in the office is Irest settled liv 
employer and employee consensus 
rather than by city council or state 
legislature. 

The Tobacco Institute 
1989 

For more information on this and 
other issues write: 

The Tobacco Institute 
1875 1 Street, Northwest 
Washington. DC 2(XKK) 
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CALIFORNIA WESTERN LAW REVIEW 

VOLUME 25 I MS-1*99 NUMBER 2 


Smoking in the Workpiece: Accommodating 
Diversityt 

John C. Fox* 

Bernadette M. Davison** 

Introduction 

Historically, individuals who smoked typically felt free to do so 
when and where they pleased. Indeed, smoking in public places, 
including places of work, was generally unrestricted. Today, how¬ 
ever, the interests of smokers and nonsmokers often compete on 
the job. This is especially true in workplaces where employees 
work side-by-side for long periods of time. While some employees 
adamantly seek to preserve their “right” to smoke on the job. 
other nonsmoking employees are pushing for a “right" to a smoke- 
free work environment. And, while smoking disputes are still gen¬ 
erally resolved informally by management, now legislatures, 
courts and unions have bwome embroiled in the controversy. 

In this Article, the authors present an overview of workplace 
smoking issues by surveying relevant case law, analyzing state and 
local legislation, and addressing the prominent role of unions re¬ 
garding smoking in the workplace. In addition, the authors offer 
practical suggestions to employers about how to accommodate the 
competing interests of both smokers and nonsmokers. In doing so. 


t Min C. Fox a t partner in. tad Bernadette M Deneon a amociated with, the 
law Ann of Fillebery, Medbon a Satro. Tba Ann prondae tagai amca to The Tobacco 
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the authors hope to assist employers is resolving workplace smok¬ 
ing issues. 

L Background 

Eighty-eight percent of all employers in the United States per¬ 
mit smoking in the workplace. 1 Of those employers that permit 
smoking, approximately one-half currently have no formal smok¬ 
ing policy. 1 Twelve percent of major employers in the United 
States ban smoking on the job.' Of the employers that ban smok¬ 
ing in the workplace, many appear to do so around Jbod prepara¬ 
tion stations or where employees work near combustible materials. 
For example, gasoline refineries and chemical processing compa¬ 
nies ban smoking almost uniformly due to the severe safety con¬ 
siderations attendant to those workplaces. Similarly, product con¬ 
tamination concerns led the Campbell Soup Company to ban 
smoking in the workplace beginning in approximately 1896. 

Approximately one-fourth of adult Americans smoke.* Higher 
incidences of smoking have been associated with lower income 
groups and blacks.' It is therefore possible to experience great var¬ 
iations in the percentage of smokers and nonsmokers in any par¬ 
ticular work force. Accordingly, employers often face competing 


t. SNA. WHiai Thim'j Smokl Pioilims and Poijciis Co iomk Smoking 
in tmi Woupuci A SrtClAL Ripokt 20 (24 ed. 1917) Ikenatar SNA. Spicial 
Ripokt|. 

2. Aceordini to one survey of 1.100 employers. 43.1% box no fennel emokini pol¬ 
icy A more recent survey of 623 employer! indicated that 43% tan no sac* policy. See 
infra note 109 

3. The vast majority of employers permit smoking somewher e on company premises. 
31 % percent prohibit 1 moving m open work areas and shared work spaces. SNA. Spicial 
Ripokt. tvpra note I. at 20. 

4. According to 1917 statistics com pi lad by the Centers for Disease Control. 26.3% 
at adults ia the Uailad States smoke. Id. at 12. 

3. Puauc Health Slava. US Dipt dp Health ano Human Siavt. Tmi 
Hialth CoNUQunrcn op SsaokiNo— Cancii and Cnionic Lung Dosaai in tmi 
Woikplacl Ripokt or tmi Suigion Ginikal 41-33 (1913) (hereinafter Suasion 
Gimikal'i Ripoit). 

A 1916 study conducted by the Centers for DineII Control found that Mack men 
■sokad tl a rite of 32.3 % while white men smoked at a rata of 29.3%, The pre v a l ence of 
smoking was only slightly higher among Mack women (23.1%) then white wom e n 
(23.7%). Set Clfrttte Smoking in the Untied Stout. 1946. Motimr and Moitauty 
Wiikly Ripoct 312 (Sept. H. 1917) (dietrsbuted hy the Maamchuaans Medical 
Socieiy). 

A 1913 national health interview survey conducted by the Nauoael Comm toe Health 
Statistics also found greater inedenem at smoking among blacks. Star Pliauc Hialth 
Sitvu US Dip't of Hialth ano Human Suvs. Vital Hialth Statxtscs. Hialth 
Piomotion ano Dikasi Piivintion Unitid Statu 70 (1911). 

For a collection of the results of numerous nstionwidc studies concer n ing the prevalence 
of smoking smong blscks snd whites, sec Ethndgc A Foa. Toward a Civil Ri%htt Ap¬ 
proach lo Smoking. CueeiNTS (April 1917) atuchment I (puhkahad by the American 
Aiaociaiion for Affirmative Action). 
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interests of a large group of smokers or an even larger group of 
Donsmokers. As a result, moat employers find it prudent to accom¬ 
modate, if possible, the competing interests of both smoking and 
nonsmoking employees. This is particularly true in this era of 
growing labor shortages, in which employers increasingly seek to 
retain happy and productive employees.* 

While the decision to permit or limit smoking in the workplace 
is largely left to the discretion of employers, there are legal and 
practical limitations to such discretion. Accordingly, companies 
must proceed with care after a full evaluation of the facts and 
pertinent law. Further, employers are warned that the law regard¬ 
ing workplace smoking is still evolving. 

The most significant limitations to management discretion re¬ 
garding smoking in the workplace include: 

(1) The common law duty to accommodate both smoking and 
nonsmoking employees; 7 

(2) Federal regulations, state statutes or local ordinances which 
limit smoking in the workplace;* 

(3) The duty to bargain collectively with unionized employees 
about workplace smoking policies;* 

(4) Management’s obligation to accommodate nonsmoking em¬ 
ployees who are found to be “medically hypersensitive" to envi¬ 
ronmental tobacco smoke (ETS) and who thus may be designated 
as “handicapped" pursuant to federal, state or local handicap 
laws; 1 * and 

(5) The mandate of Title VII of the 1964 Civil Rights Act 
(Title VII) and other discrimination laws, which prohibit em¬ 
ployer policies which have a “disparate impact” on minority and 
female employees. 11 

Case involving smoking may be based on constitutional rights, 
handicap discrimination acts, the Occupational Safety and Health 
Act (OSHA), Title VII, the National Labor Relations Act 
(NLRA), unemployment and workers’ compensation laws, and 
common law theorie, including wrongful discharge and 
negligence. 

Discussed below are the various legal cause of action employ- 


t. A recent aumy tndicat® that ■ majority ol kaman resource nauttn polled arc 
most con ce rne d with tsxom rata tad to ramming and retaining good employe®. Nearly 
iQ% reepondad that their greataet challenge a maintaining t competent and contented 
work force. 2 Washington Lioal Foundation. A Suaviv or Pixsonnil Poucib in 
thi WoaarLACI (191*). 

7. Srt infr a not® 51-44 and accompanying text. 

I Srt infra notes *7-91 and accompanying text. 

9. St* infra not® 93-106 and accompanying text. 

10. Srt infra notes 29-42 and accompanying text. 

11. Stt infra net® 4J-50 and accompanying text. 
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ees have brought on both tides of the issue. 11 In general, the 
courts have been quite boctile to the claims of nonsmokers seeking 
a legal right to a smoke-free work environment. That same con¬ 
clusion also appears to be em e r g ing in the new wave of “smokers' 
rights” cases. The consensus of the courts appears to be that, ab¬ 
sent any legislative limitation on management’s discretion, em¬ 
ployers need to accommodate the competing interests of both 
smoking and nonsmoking employees. For example, management 
must accommodate “handicapped" employees who are found to be 
medically “hypersensitive” to environmental tobacco smoke. 11 On 
the other hand, unionized workers may have a right to smoke un¬ 
less and until management has bargained in good faith to limit 
smoking in the workplace. 14 At the same time, management must 
comply with any state statutes or local ordinances which may ad¬ 
dress smoking in the workplace. 11 

Inevitably, employers find themselves positioned between the 
competing interests of smokers and nonsmokers alike. In this situ¬ 
ation, employers are well-advised to promptly and effectively ac¬ 
commodate these competing interests so as to avoid disruptive bat¬ 
tles between employees. In some situations, employers may 
consider voluntarily formulating a reasonable smoking policy to 
assist them toward this end. 


II. Judicial Response to Workplace Smoking 

Workplace smoking issues have been litigated in the courts in a 
variety of contexts. Beginning in 1976, nonsmokers filed the first 
of a series of “test cases" seeking the legal right to a smoke-free 


12. Tin Art>cJ( doci not eddreu health or product liability litigation atua concern- 
mg tobacco me. For i ducuuion of the ictentific evidence relating to environmental to¬ 
bacco smoke, see gtnerally National acaoimy or Sciinch. ENviaONMiMTAi Toiacco 
SmOkc Miasuping Exrosuao and Ajbbbng Hialth Emcn (1916) (hereinafter 
NAS RlPOPTj; SuiGION GtNIKAt'S RlPOPT ON EnvIIONMIMTAL To«acco 
Saw a i—Thi Hialtm Comiquincb or (nvoluktapy Smoking (19*6) [hereinafter 
SuactON GlNgtAL'i Ripopt|; }l Woauo HialTK Opcanization. Intipnational 
Agincy pop Rblaicm on Cancip. IARC Mohogpapw on thi Evaluation op thi 
Caicinoginic Rim op Chimcau to Humans Tobacco Smoking KM (1916) (herein¬ 
after IARC Monogpaph]; and PiocilDtNOS OP I’ndooi and Ammiht Aip Quality 
Conpipinci. Impmni College (London. England. Jane 13-15. 1911) {beronaficr 
P*OCIIMNGS|. 

Sep also Comment. Judicial and Ugislattw Control of the Tobacco Industry. Toward a 
Smokt-Frt* Soctttyl. 56 U. Cin L Riv 317 (1917); ind Crikt k Mijopm. The ~New~ 
Wave In Smoking and Health Litigation—It Anything /Unity So New?. 54 Tinn L. Riv 
551 (1917). 

13. See Paradi v. Mint Syi Protacuon Bd.. 702 F.2d 743. 749-51 (9th Cir. 1912); 
pee also infra notes 37 k 31 and accompanying teat. 


14. See infra noeap 92-106 and accompanying teat. 
15 See infra note* 67-16 and accompanying teat. 
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work environment. 1 ' With a few limited exception!, the courts 
have been ho*tile to the claims of healthy oonsmoken seeking a 
legal right to a smoke-free work environment. Instead, the general 
response of the courts has been that this is an issue best left to 
management discretion or the legislative process.” 

A. Constitutional Claims 

The courts have summarily rejected the notion that employees 
or members of the public have a constitutional right to an environ¬ 
ment free of tobacco smoke. In the leading decision, Casper v. 
Louisiana Stadium and Exposition District, 1 * a group of non- 
smokers sought to prohibit smoking during sports and other public 
events at the Louisiana Superdome. The plaintiffs claimed that 
their exposure to tobacco smoke in the Superdome infringed upon 
their rights guaranteed by the US. Constitution. Specifically, the 
plaintiffs in Gasper alleged that exposure to tobacco smoke at the 
Superdome infringed upon their first amendment right to receive 
ideas; deprived them of life, liberty and property without due pro¬ 
cess in violation of the fifth and fourteenth amendments; and 
breached their fundamental privacy rights guaranteed by the 
ninth amendment. The court rejected each of the plaintiffs’ consti¬ 
tutional arguments, and stated that to hold that the Constitution 
prohibits smoking would be to create an unprecedented avenue 
“through which an individual could attempt to regulate the social 
habits of his neighbor."** 

Likewise, in Kensell v. Oklahoma,** a public employee’s consti¬ 
tutional challenge to workplace smoking was also rejected. In this 
case, the court unequivocally stated that "the United States Con¬ 
stitution does not empower the federal judiciary ... to impose no¬ 
smoking rules in the plaintiff's workplace."** In sum, every court 
faced with the issue has concluded that employees have no consti¬ 
tutionally protected right to a smoke-free work environment.” 


16. Stt Shimp *. New Jcney Bell Tek_ I4J N J. Super. 516. Ml A.2d 40* (1976). 

17. Stt, (.(.. Federal Employee* for Noeamoken' Rights * United Sum. 446 F 
Sepp. 111. 115 (O.D.C. 1971). tfd. 591 F.2d 310 (D C. Cir. 1979). cm. dtmrd. 444 VS 
926; Guper ». Louisiana Stadium A Exposition Duu. 411 F. Supp. 716. 722 (E.D. L», 
1976); McCarthy ». Sooal and HtalU Sum.. 110 Wat*. 2d 112. 126. 759 P.2d 351. 351 
(1911). 

II. 411 F. Supp. 716 (E.D. U. 1976). tfi. ill F.2d 197 (5th Cir. 1971). cm. 
dewed. 439 U.S. 1073 (1979). 

19 U. at 721. 

20. 716 F.2d 1350 (10th Cir. 1913). 

21. /d. at 1351. 

22. Stt tho Federal Employee* for Nontmoken' Rights ». United States. 446 F 
Supp 111 (D.D.C. 1971). tfd. 591 F.2d 310 (DC. Cir ). cm. dtnttd. 444 U.S. 926 
(1979) (smoking in federal building* doe* not nolaic Constitution): GASP v Mecklenburg 
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Similarly, the corollary to the oonsmokers’ challenge, i.e., the 
tmoker't asserted constitutional “right” to smoke, has also been 
rejected. In Rossie v. Wisconsin Department of Revenue,** the 
state intermediate appellate court found that a Wisconsin statute 
prohibiting smoking in ail but certain designated areas of a state- 
controlled building did not violate the fourteenth amendment 
equal protection clause. 

A prohibition against off-duty smoking, a restriction thus far 
imposed almost uniquely upon some police, fire and other public 
safety officers, has also withstood constitutional challenge. 14 In 
Grusendorf v. Oklahoma City** the court upheld a fire depart¬ 
ment's ban on off-duty smoking applicable to fire fighter trainees. 
The Grusendorf court agreed with the plaintiff that the smoking 
ban infringed upon liberty and privacy rights, suting: 

It cu hardly be disputed that the Oklahoma City Fire Depart- 
mem's nonsmoking regulation infringes upon the liberty and pri¬ 
vacy of fire fighter trainees. The regulation reaches well beyond 
the work piace and well beyond the hours for which they receive 
pay. It burdens them after their shift has ended, restricts them 
on weekends and vacations, in their automobiles and backyards 
and even, with the doors closed and the shades drawn, in the 
private sanctuary of their own homes.** 

Despite this finding, the court upheld the smoking ban because, 
under the circumstances, the city satisfied its burden of proving 
that the ban bore a rational relationship to the promotion of the 
health and safety of the fire fighters. Nevertheless, employer re¬ 
strictions against off-duty behavior give rise to serious privacy 


County, *2 N C. App. 225. 256 S.E.2d 477 (1979) (smoking in county buiidinp and facili- 
u« not unconstitutional). 

23 133 Wi», 2d 341. 395 N.W.2d MI (Wi». Cl. App. 1916). rrv demtd. 134 Wts. 

2d 457. 401 N W.2d 10 (19*7). 

24. Fir* fighter* in many staim art prouctad by "ban and lung" statutes which 
cruet* a praauijipnon that any cardiovascular or rtspiratory conditions suffered arc work- 
related. That tmnti art often used to jestify off-duty smoking bans. Set generally Roth- 
Stem, Refusing to Employ Smoktrr. Good Public Health or Mad Public Policy. 62 Not*i 
Dash L Hiv 940. 952-53 (19*7). 

Mast smoking bans have baen prumulptod at the local level. Appraaimauly 32 localities 
currently discriminate spinal stnoktn when hiring Art fighters. police officers and other 
peWie safety employ tea. Massachusetts it currently the only state to ban tmokini by newly 
hired recruit!. 

The moat tinnpnt hinn| poooet call foe refusal to hire smokers, require signatures of 
a gr e e ment not to smoke, call for possible termination upon notation, and have, in some 
instances, been written into collective berpining agreements. Several localities have ta- 
preased a general preference for nonsmoking employees if s choice must be made between 
a smoker tnd a nonsmoker At least one jurisdiction requires mandatory attendance at 
“health seminars. " which includt compulsory ucrcuc and nonsmoking educational 
programs. 

25. 116 F.2d 539 (10th Cir 19*7). 

26 IS. at 54 1 
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concern* end ire likely to be challenged in the future.*’ Moreover, 
where the smoking restrictions appiy only to pert of the work 
force, such is new hires, they ire likely to be challenged on equal 
protection grounds.** These issues have yet to be fully litigated in 
the courts. 


B. Statutory Claims 

Nonsmoken have relied upon numerous statutes attempting to 
limit smoking in the workplace or, alternatively, to obtain finan¬ 
cial benefits if they believe they cannot continue working in the 
presence of tobacco smoke. These statutory bases include federal 
and state handicap laws, disability statutes and workers' compen¬ 
sation laws." 

Despite these attempts, the courts have generally refused to re- 
stria workplace smoking. Some courts, however, have held that 
employees claiming severe adverse reactions to tobacco smoke are 
“handicapped" or “disabled" or may be able to recover workers’ 
compensation benefits. 

In Vickers v. Veterans Administration ," the court found that 
an employee was “handicapped" within the meaning of section 
504 of the Federal Rehabilitation Aa of 1973“ when it found 
him to be “hypersensitive”** to tobacco smoke and physically una- 


27. Stt Mu. Tkt Company It Witching You Evrrywktrt. N.Y Timet. Feb 15. 
1917. | 4. it 21, col. 2; Lttp. When Can You Flrt for Off-duty Conduct’. 66 H*av Bui 
Riv, 2*.30, Jib -Feb. 1911. 

21. In Gnatndorf, the court ipecifically questioned whether the amoking ben. which 
applied only to Are fighter trmmti. could wuhtund in atuck on equal protection ground! 
The own refuted, however, to consider tbia tout because it was not raised by the parties 
116 F.2d at 543. 

29. The Occupational Safety and Health Act (OSHA). 29 U.S.C. || 651-678 
(1912) currently provide! no remedy for noromohen lacking a imokr-frec work environ¬ 
ment Tobacco imoke u not lilted by OSHA u a “tone and hazardotu uibitancc " See 29 
C.F.R. | 1910.1000-1910.1500 (1911). indeed, in 1917 OSHA denied a citizen petition 
requeuing OSHA to claaaify tobacco unokc aa a potential occupational carcinogen and 
develop a aundard for “tobacco imoke." BNA. Duly Rivoar roe Exacunvta at A-24 
(Mar. 2. 1917). In addition. OSHA admimatmora have oonatatently rafaaad to accept 
complaint! baaed aoieiy on work place amoking and. thee, apparently do not perceive that 
environ me ntal tobacco imoke coniutatai a notation of aa e m ployer'a tutelary duty to pro¬ 
vide a "healthful" working environm en t. Moreover. OSHA prondae no private nght of 
action for em pio y eaa who leek to rennet workplace amoking Sat Federal Em pteye ea (or 
Nonamoken Right! v. United Sutaa. 446 F. Supp. Ill (D.D.C. !97g), affd, 391 F.2d 310. 
ten. dtmtd. 444 US 926 (1979); Barrera v. E. I. da Boat da Neman. 653 F.2d 915. 920 
(SU Cir. 1911). 

30. 549 F. Supp. 15 (W O. Waah. 1912). 

31. 29 U.S.C. || 70!-796i (19S2). The Rchabiliutton Act tmpoeaa affirmative action 
and noodraenmmation obiigationi upon a limited group of employers: federal agrnoea. fed¬ 
eral contractor!, and recipient! of federal aaatauncc. 

32. The Yickm court used the terma "hyperaentitrvity" and “aneaually acttattive" 
interchangeably See 549 F Supp at 17. In med ica l terma. "hy p eraer u itmiy" ta dcAned aa 
"a atate of altered retcuvity in which the body reecu with an exaggerated reaponac to a 
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bie to perform hit job in the presence of environmental tobacco 
tmoke." In GASP v. Mecklenburg County,* 4 however, the court 
rejected similar claims, cautioning that the term “handicap” was 
not intended to include all persons who claim to suffer from a 
pulmonary problem, however minor, or those who are simply irri¬ 
tated by tobacco smoke. 

In the workers' compensation context, a California court has 
held that a nurse who left her job. because of “allergic” reactions 
to tobacco smoke was eligible for unemployment compensation 
until she could find alternative employment in a smoke-free envi¬ 
ronment “ A Louisiana court has denied unemployment benefits 
under similar circumstances because it found that the employee's 
preexisting allergy, which was not aggravated by her employment, 
did not constitute “good cause" for her resignation.** 

In Parodi v. Merit Systems Protection Board” a federal em¬ 
ployee who claimed to be hypersensitive to tobacco smoke was 
found to be “disabled." Nevertheless, the Parodi court found that 
the employee would not be entitled to disability benefits if the em¬ 
ployer offered her a reasonable accommodation by transfer to a 
comparable job in a smoke-free work area.** 

While each case is based on its own set of facts, these cases 
.seem to indicate that currently only those found to have the most 


foreign agent." Doiland's lu.U*TaATto Midical Dictiona** 635 (26th ad. 1981), 
Tht* term mutt not be confuaad with "allergy" or “allergic reaction." To date. no ape- 
afic Antigens hire been identified in tobacco tmoke, usd when individuals dum to be 
"Allergic' to smoke, it bat. they an be slid to suffer from non-specific me ponses to smoke 
exposure. See Lehrer, Tobacco Smoke Stiuitivity: A fUru.it of Allerty 1 .. Annau or Ati 
LUCY 56. May 1916. it l -10. 

33. The Vickers court did not swird my injunctive or monetary relief, however, be- 
ciuse it found thit (I) the employer did not dncrumnitc tgitmt plaintiff by reason of his 
handicap; >nd (2) the employer mide reasonable efforts to accommodate plaintiff. 549 F 
Supp. it 87-89 For s thorough inalysts of the Vickers doctsion Ml Comment. Ltmiitd 
Relief for Federal Employees Hypersensitive to Tobacco Smoke Federal Employers 
Wko d Rather Fifht May Have to Switch. 59 Wash. L Riv 305. 312-22 (1984) See also 
Department of Fair Employment a no Houa. ». Fresno County, FEHC Dec. No. 81-82 (Cl- 
0009 ph) (1984) (employee allergic to lobe coo smoke found to be "handicapped'' under 
California Fair Employment and Housing Act). 

34 . 42 N.C. App. 225. 254 S.E.2d 477 (1979). 

35. Alexander ». California Unemployment Ins. Appeals Bd„ 104 Cal. App. 3d 97, 
\63 Cal. Rptr. 411 (19*0). Set also McCrockiin *. Employment Dev. Dept.. 156 Cal. App, 
3d 1067, 205 Cal. Rptr. 156 (1914) (employee s "good-faith faer" that unoki-fillad room 
was harmful to ha health found "reasonable" and employee eautied to inemployme n t 
benefit!). 

36. Eillman * Samnit. *64 So. 2d 382 (La. App. 1985). Rut set Lapham v Penn¬ 
sylvania Unemployment Compensation Bd. of Renew, 103 Pi. Commw 144. 519 A.2d 
1101 (1987) (bronchitis sufferer entitled to collect unemployment benefits where proffered 
physical relocation was deemed not a “reasonable accommodation''); McCrocktin. 156 Cal. 
App. 3d 1067. 205 Cal. Rptr, 156. 

37. 690 F.2d 731 (9th Cir. 19*2). as amended. 702 F.Id 743 <9th Cir. 19*2) 

38. Foe a thorough analysis of Farodi. sea Comment, supra not* 33. at 301-22 
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severe reactions to tobacco smoke will be considered “handi¬ 
capped" or “disabled."** On the other hand, an employee who is 
merely “irritated" or “innoyed” is not typically found to be 
“medically hypersensitive." 4 * Private employers subject .to state 
handicapped statutes, or federal contractors covered by section 
303 of the Rehabilitation Act of 1973, may accordingly also have 
a duty to reasonably accommodate employees found to be hyper¬ 
sensitive where such an accommodation would not pose an “undue 
hardship" on the employer or the rest of its work force. Yet, as 
the court recognized in Vickers, “the desires of those employees 
who wish to smoke cannot be disregarded." 4 ' 

An employer's offer to transfer the “handicapped” individual to 
a comparable position in a smoke-free work area would appear to 
be sufficient accommodation. 41 But when a medically hypersensi¬ 
tive employee is unable to continue working, he or she may be 
entitled to disability or workers’ compensation benefits. Despite 
this fact, employers have great latitude to accommodate the com¬ 
peting interests of smoking and nonsmoking employees because 
the foregoing cases do not impose any affirmative obligation upon 
employers to restrict workplace smoking. 

C. Discrimination Claims 

There is also a possibility that employers' policies or practices 
limiting smoking in the workplace may trigger “disparate impact" 
discrimination claims. 4 * Because a greater percentage of blacks in 
the United States smoke than whites, outright hiring bans or other 
policies which unduly restrict smoking in the workplace may dis¬ 
proportionately affect black employees. 44 Thus, these actions could 


39 Set t.f , Vdn v Veterans Admin.. 549 F Supp. 15. 17 (W.D. Waih 1912) 

40 Set. t.f . GASP v Mecklenburg County. 42 N.C. App 225. 256 S.E.2d 477 
(1979). Gordon v Riven Sy« k Research. 462 A.2d 10. 15 (D C App 1913) 

41. Vickers. 549 F Supp. at 19 

42. See randi. 702 F.2d n 749-51. 

43. The Civil Rights Act of 1964. 42 U.S.C. | 2000(-2000c-17 (1912) prohibits cm- 
pioyer poiicia which, while faculty neutral, “operate to 'freeze the itatua quo of prior 
discriminatory employment practice* " Griggs v Duke Power Co.. 401 US. 424 (1971). In 
other worda. Title VII prohibit* otherwtae neutral employment practice* which dispropor¬ 
tionately affect protected troupe. 

Employer imokint real net iotu may alio be challenged under Title VII if individual! ere 
adjected to "disparate treatment" became of their nee. lex. religion or national origin. In 
MCh cue*, the plaintiff* mull prove that the employer msekded to treat them differently on 
account of their protected status. See McDonnell Dougin Corp. v Green. 411 US. 792 
(1973). Ivt tee Moore v. lnmont Corp.. 60* F. Supp. 919 (W.D.N.C 1915) (Title VII 
datm rejected where black employee d IK harped for violating tmoktng policy related to 
mfety uandardi that wa* applied equally to all employee*). 

44 The multi of imokmg prevalence itudic* vary depending on the year and sample 
ail*. However, the studies uniformly report a greater incidence of smoking among black* 
than whita. For caemplt. in 1910. 47,7% of Mack male* smoked, compared with 40.2% 
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be chillenged under state or federal discrimination laws.** Once 
an employee shows that an employer’s otherwise neutral smoking 
policy or practice has a statistically significant disproportionate 
impact on blacks, the employee has made out a prima facie case 
of discrimination under Title VII. 4 * In order to defend, the em¬ 
ployer must then successfully demonstrate that the policy or prac¬ 
tice is justified by a “business necessity.“** Some smoking restric¬ 
tions, such as those prohibiting smoking near hazardous or 
flammable materials, may constitute a “business necessity.”** Un¬ 
less required by statute or ordinance, however, it is unlikely that 
courts would find that the preferences of co-employees or custom¬ 
ers rise to the level of a business necessity. 4 * Even so* the court 
could still find a Title VII violation if. the employee proves that 
there are other alternatives which accomplish the same business 
purpose, yet have less impact on blacks. 44 

Accordingly, employers need to examine carefully current or 
proposed workplace smoking restrictions to ensure that they do 
not discriminate against protected groups. If they do, the em¬ 
ployer must be prepared to establish that the smoking policy 
adopted is justified by legitimate business purposes and is the least 
drastic means of accomplishing the employer’s goals. 


of whue males. SuaGlO* GinUac's RlhOlT. supra note 5. it 49 Stt also supra noie 5 

4) For i comprehensive discussion of smoking ind civil rights issues, sex Ethridge t 
Fos. supra sole 5. 

46 A pnmi facie cue is sufficient to prove • Title VII notation, unless contradicted 
or overcome by other end dice. McDonnell Douglas Carp v Green. 411 U.S 792 (I97J) 

47 To prove s business necessity, an employer may show that the policy or practice 
has • “manifest relationship'' to performance of the job in question (i.e.. that it is a “job- 
relsted criterion") Alternatively, the employer may seek to prove that the policy or prac¬ 
tice in question a necessary to the safe and efficient operation of the business ~(A] dis¬ 
criminatory employment practice must be shown to be necessary to safe and efficient yob 
performance to survive a Title V|J challenge " Dothard v Rawlinaon. 433 U.5, 321. 332 
n. 14 (1977) 

4g Stt. rg. Moore v Inmont Corp.. POS F Supp 919. 927 (W D N C. 1985) 

49 Stt Rucker v Higher Educ. Aids Bd.. 669 F.2d 1179. IIS! (7th Cir. I9S2) 
(employer ts forbidden by Title V11 to refuse to hire someone on racial grounds because his 
customers or clientele do not like hit race); Diaz v. Pan Am. World Airways. 442 F.2d 315 
(3th Cir.). cm. dented. 404 U.S. 940 (1971) (Pan Am noiatsd Title VII whea it banned 
employment of male flight attendants despite passenger preference for female flight at¬ 
tendants); Bing v Roadway. Enter.. 444 F.2d 617 (3th Cir. 1971) (invalidating a motor 
freight company's rale that an employee who deal rad to transfer to another job must reign 
hts present position and thereby forfeit accrued employment rights. Finding the rule to 
have an advene impact on Weeks, the own rejected the company's argument that the rule 
was "necessitated" by the prospect of employee unhappiness with the demise of the rule) 
Accord Jones v. Lac Way Motor Freight. 431 F.2d 243 (10th Cir. 1970). cm. domed. 401 
U.S. 954 (1971). 

30. Stt Dothard v. Rawlinaon. 433 U.S. 321 (1977). If an employer meets the bur¬ 
den of showing that its lasts or selection devices are job-related. the burden then shifts to 
the complaining party to show that other leu discriminatory selection devices would also 
icrve the employer's legitimate interests. Stt also Albemarle Paper Co. v. Moody. 422 
U.S 405. 425 (1975). 


PO 
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D. Common Law Claims 

An employer's general common law duty to provide a reasona¬ 
bly safe working environment for its employees has been codified 
by federal and state occupational safety and health (OSHA) 
laws .* 1 In an attempt to restrict workplace smoking, employees 
have filed several lawsuits claiming that such smoking violates this 
general common law duty. However, only one lower court deci¬ 
sion, in New Jersey, Skimp v. New Jersey Bel! Telephone has 
found an employer permitting smoking in the workplace to have 
violated this duty. The remainder of the courts confronted with 
this issue have declined to find the duty violated and have refused 
to restrict workplace smoking; Thus, there is currently little, if 
any, authority for imposing a common law obligation upon em¬ 
ployers to restrict smoking in the workplace. 

In Shimp , a secretary who claimed to suffer from a severe “al¬ 
lergic” reaction to tobacco smoke sought an injunction to prevent 
other employees from smoking in her work area. Plaintiff submit¬ 
ted medical opinions in support of her request for an injunction. 
The employer, on the other hand, failed to put forth any evidence 
to refute the plaintiffs claims. Not surprisingly, the New Jersey 
Superior Court found that the employer had a common law duty 
to provide safe working conditions. Accordingly, it directed the 
employer to restrict smoking to the lunchroom.*’ 

A key determinant of the outcome of Shimp was a lack of any 
active defense by New Jersey Bell, which filed no answer or affi¬ 
davits in opposition to the plaintiffs request for an injunction. It is 
quite possible that the result in Shimp might have been different 
had it not been uncontested and had New Jersey Bell, instead, 
presented a true “case and controversy." Significantly, an identi¬ 
cal complaint subsequently filed by Ms. Shimp’s attorney before 
the same judge on behalf of another New Jersey Bell employee 
was summarily dismissed.** The oniy difference between the two 
cases is that the employer elected to defend itself in the later case. 

Also, seven years later in Smith v. Blue Cross A Blue Shield .** 


si. Stt 29 U-S.C II 651-671 (1912) (Federal OSHA). Section 654(a) mu forth the 
so<alled “ central duty" clauic. which require that an employer "shall furnish to each of 
hta employees employment and • place of employment which arc free from recognized 
hazards that arc causing or likely to cause death or serious phyucat harm to his employ¬ 
ees." St* aiso supra note 29. 

Stt also C»u Lasou Cool |{ 6300-671 1 (Deenn| Supp 19**) (Cal-OSHA). Section 
6400 provides that "(cjvcry employer shall furnish employment and a place of employment 
which arc safe and healthful for the employees therein." 

52. 145 N.J. Super. Sli. )6t A.2d 40* (1976). 

53. «. at 531. 36* A.2d at 416. 

54 Mitchell V New Jeney Bell Tel Co.. No. C-4159-76 (N.J Super. Cl Ch Div i 

55 No. C-36I7-J1E. 16-17 (N.J. Super Cl.. Au* I*. 19*3) 
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the New Jersey Superior Court rejected tnd dismissed a similar 
claim by a nonsmoking employee who also claimed to be hyper¬ 
sensitive to cigarette smoke. The court held that the safety of the 
workplace was to be judged by reference to the “typical” em¬ 
ployee, not the hypersensitive employee.** Moreover, the court 
limited the holding in Skimp , stating: 

Insofar as the Skimp case is reaid by some as requiring an em¬ 
ployer to institute Draconian measures to smoking employees I 
think it has to be viewed somewhat skeptically and cautiously. 1 
myseif have no problem at all with the basic concept of Shimp, 
that a safe workplace is required, but I must say it seems to me 
that some of the prohibitions contained in the Shimp case are 
too sweeping and go weil beyond what is n ecess ary to ensure a 
safe working place.* 7 

The court therefore concluded that the nonsmoking “supersensi¬ 
tive” employee had no right to a smoke-free environment. 

A District of Columbia court reached the same conclusion in 
Gordon v. Raven Systems A Research, Inc.** In Gordon, the em¬ 
ployer terminated an employee after she refused to work in an 
area containing some tobacco smoke. The employee subsequently 
filed a lawsuit contending that the employer was negligent in not 
providing her with a smoke-free workplace. The court dismissed 
the employee’s claim, because the plaintiff had presented no evi¬ 
dence to support her allegations that tobacco smoke was harmful 
to employees. Significantly, too, the District of Columbia court 
held that the employer had no duty to conform the workplace to 
the particular needs or sensitivities of an individual employee.** 
Likewise, the trial court in Smith v. AT&T Technologies** also 
rejected an employee's claim that the employer breached its com¬ 
mon law duty to maintain a safe working environment. This con¬ 
clusion was based on the court's finding that “the tobacco smoke 
in plaintiff’s former work area was [not] hazardous to the health 
of plaintiff or the health of the other employees in that area."* 1 


54. Id. at IS. ("It limply a rxx right in tim of the viy m which human bangs 
he*e to to one another, that because someone is u sensitive as that all the rat of the 
world has to go through s tightly-controlled regimen of smoking discipline'). Id. at 13 
(■(Smokers) an after all human hemp with needs and faeitnp like everyone else, and 
there simply is no matter of civilized management of a work force to treat smokers as 
though they were moral lepers and to banish them to a remote aoiated area of the 
workplace''). 

57. Id. at I. 

51. 442 A.2d 10 (D C. App. 1913). 

59. Id. at 15. 

60. No 4444121 (St. Louts Cty. Cir. Ct.. Apr 23. t9f5) This case was on remand 
from an earlier decision. Smith v Western Elec. Co.. 643 S W.2d 10 (Mo. App 1912). 
which recognized that employers have a common law duty to provide a safe workplace 

61. Smith. No. 444*121. at 3 (St Louts Cty Cir. Cl.. Apr. 23. 1915) 
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The court added that the employer was not required to provide a 
“comfortable’* workplace.** 

While there is thus far only a single ruling to support the alle¬ 
gation that environmental tobacco smoke causes harm to non- 
smokers, employers nevertheless must be careful not to retaliate 
against employees who protest corporate policies permitting smok¬ 
ing. In Hentzel v. Singer Co .,** a California court held that an 
employee could state a common law retaliatory dismissal claim 
after being terminated for protesting hazardous working condi¬ 
tions. The court did so without addressing whether the alleged 
hazard (environmental tobacco smoke) was, in fact, hazardous. 

Overall, the courts have been reluctant to find any common law 
basis for restricting workplace smoking in the absence of sufficient 
proof that environmental tobacco smoke causes significant medical 
harm to nonsmokers.** With the exception of the now dated and 
criticized 1976 Shimp decision, the courts have declined to ex¬ 
pand an employer's common law duty to provide a safe working 
environment to encompass a smoke-free working environment.** 


62. Id. at 4, 

63. 131 Cal. App 34 290. lit C»i. Rptr 159 (1982) 

64 In fact. no link has born shown between ETS and chronic advent health effects 
Both the Surgeon General and the National Academy of Sciences found that available 
studies preclude any Arm conclusion about the relationship between exposure to ETS and 
cardiovascular disease and that further studies are needed to determine whether any real 
link exists. Sti. e.g. SuaGicm Ginixal'j Ripoxt. supra note 12. at 14. NAS RiroaT. 
supra note 12. at II. In addition, the Surgeon General's report concluded that "a previ¬ 
ously healthy individual would not develop chronic lung disease solely on the basis of invol¬ 
untary tobacco smoke exposure in adult life." SuiGtON Ginixal's Rirorr, supra note 
12. at 62. Finally, both the Surgeon General and the National Academy of Sciences re¬ 
ports emphasize critical limitations on their finding of a possible connection between expo¬ 
sure to ETS and lung cancer Upon reviewing the same evidence conaiderad by the NAS 
and the Surgeon General, the International Agency for Research on Cancer of the World 
Health Organization conciudad. also in lite 1966. that the available evidence is equally 
comment with the finding of an inertaje in nsk or an absence of risk. IARC Monograph. 
supra note 12. at 301 A number of other studies published since 1966 also oomradict the 
limited findmp of t he Su rgeon General and NAS reports with respect to the purported 
relationship between ETS and lung cancer See. e.g.. PxocitrxHCi. supra note 12. at 242- 
JO. 252- 56. 

65. In 1966. a Massachusetts court rejected a nonemoker's daim against bar em¬ 
ployer baaed on breach of contract, tad intentional and negligent infliction of emotional 
distress. Bernard v. Cameron 4 Colby Co.. 397 Mass. 320. 491 N.E.24 604 (1966). But. in 
McCarthy v. Washington. 110 Wash. 2d 612. 759 P.2d 351 (1961), the Washington Su¬ 
preme Court recently bald that aa employee who allegedly deve l oped lung diaenac as a 
mill of exposurt to tobacco unokt tn the workplace >u not preempted by workers' com¬ 
pensation laws from stating a cause of action tgainst her former employer for negli¬ 
gence—i finding inconsistent with aiming labor law precedents. While four justices opined 
ia dicta that employer! have a common law duty to provide a smoke-free work environ¬ 
ment. that conclusion was specifically rejected by a majority of the court. 5n id. at 626. 
759 P.2d at 356 (Brichtcnbach. J„ dissenting) In a statement isaued by the Washington 
State Attorney General's office, a spokesperson for the attorney general said that the dicta 
of the three junices in McCarthy did not establish binding law on the issue of an em¬ 
ployer s duty to provide a "reasonably safe" workplace. 26 Goviinm(ntal Employmint 


Source: https://www.industrydocuments.ucsf.edu/docs/nffkOOOO 


2503010332 



228 CALIFORNIA WESTERN LAW REVIEW [Vol. 25 

Indeed, several courts that have addressed the issue to dale have 
recofnized the need to consider the interests of both smokers and 
oonsmokers.** 

III. Workplace Smoking Legislation 

In addition to analyzing case law, the workplace smoking issue 
demands a careful review of relevant state and local legislation .* 7 
Thirteen states to date have enacted legislation specifically regu¬ 
lating smoking in private workplaces.** These are: (1) Connecti¬ 
cut;** (2) Florida;** (3) Iowa;*’ (4) Maine; 7 * (5) Minnesota: 7 * (6) 
Montana; 7 * (7) Nebraska; 7 * (8) New Hampshire; 7 * (9) New 
Jersey; 77 (10) Rhode Island; 7 * (11) Utah; 7 * (12) Vermont;** and 
(13) Washington.* 1 

These state laws vary greatly, especially in the degree to which 
they attempt to displace the role of the employer and its employ¬ 
ees in resolving workplace smoking issues. However, virtually all 
of the state laws have the following common features; 

(1) None of the state laws entirely bans smoking in the 
workplace;** 


RilaTiovi RiroaT 1172 (Aug, 19**) A Inal on the menu in McCarthy u scheduled for 
October 1989. 

6b See Shimp v Nee Jersey Bell Tel, 145 NJ. Super. 516. 531. 316 A.2d 40*. 416 
(1976). Gordon * Riven Sys A Research. 462 A.2d 10. 15 (D C. App. 1913). McCarthy. 
110 Wuh. 2d at 121-22. 759 P.2d it 355-56. 

67 There a no federal legislation regulating smoking in private workplace*. The 
United Sulci government has. however, adopted smoking raatnenom covering the 6.100 
building) controlled by the General Scmcca Adminatration. Theae restrictions apply to 
approximately *90.000 federal employee!. Srr 41 C.F.R. Pert 101-20.105-3. In addition, 
the Federal Labor Relations Authority has recently ratneted the ability of several federal 
agencies to change smoking policy without lirst negotiating with bergaintng uniu. Trtaiury 
Employees Union Chapter 210. 33 FLRA No. I. 61-14 (Before Celboun >nd McKee) 
(Oct. 13. I9*S). Noa, O-NG-1524. O-NG-1536 and 0-NG-I545. 

6* This figure reproenu only tboae states with laws specifically aimed at private 
sea or workplaces. It docs not include the vinous laws regulating smoking by public sector 
employees in government-owned buildings or thaw public safety or occupational regula¬ 
tions pertaining to smoking. 

69 Conn Gin Stat Ann ) 31—*Oq (Wat 1917 A Supp. 19*1) 

70. Fla. Stat Ann ) 316.202—3*6.209 (Wat 19*6). 

71. IOWA Cool Ann { 9IA.I—91A.6 (Wat Sepp. 19(1). 

72. Mt RIV Stat. Ann ut. 22. | 15*0-A (Supp. !9tt). 

73. Minn Stat Ann || 144.411—144.417 (Wat Sepp. 19(9). 

74. Mont Cool Ann || 50-40-101—50-40-109 (19(7). 

76. NH Riv Stat Ann |{ 153:50—155:53 (Sepp. I9*t). 

77 NJ Stat Ann eh. 1*4, )| 26:30-23— 26.3D-31 (Wat 19*7). 

7*. R.l. Gin Laws f| 23-20.7-1—23.20.7-7 (Sepp. 19**). 

79. Utah Coot Ann || 76-10-101. 76-10-106. 76-10-10*—76-10-1)0 (Supp 
19*0 

(0. VT Stat Ann, ut. It. || 1421—142* (Supp. 19*1). 

I) Wash Rtv Coot Ann { 70.160.010—70.160.900 (Wat Supp 19(g) 

*2. In a recent eleetjon in Oregon. Proposition 6—which would have imposed a vir- 
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(2) Mott state laws do not prohibit smoking in specific areas; 

(3) Moat provide exceptions for enclosed private offices; and 

(4) Most provide for only minor penalties, such as minimal 
fines, for violations. 

Local city, county, or other municipal ordinances may aiso re¬ 
strict smoking in private workplaces.** Local ordinances are often 
more restrictive and specific than state statutes.* 4 Local ordi¬ 
nances may specifically limit smoking in particular areas of the 
workplace. Some of these local laws, such as the San Francisco, 
California ordinance, also accord preferential rights to nonsmok¬ 
ing employees within their work area. 

Workplace smoking laws can be generally categorized into 
three groups, according to the degree to which they intrude upon 
an employer’s discretion. These categories are: (1) the “least in¬ 
trusive” laws, (2) the “partially intrusive" laws, and (3) the “most 
intrusive” laws. 

The least intrusive laws are relatively straightforward. They 
merely require the employer to establish, post and implement a 
written policy regarding smoking in the workplace. These laws 
leave the specifics to the individual employers and do not dictate 
the content of the policy. For example. New Hampshire's work¬ 
place smoking law merely states: 

An employer shall, within 6 months of the effective date of this 
subdivision, establish and implement written rules governing 
smoking and nonsmoking in the workplace. The rules shall be 
readily available for viewing by the employees and may include 
the designation of smoking and nonsmoking areas. Upon re¬ 
quest. the employer shail provide a copy of the written rules to 
any employee.* 4 

Least intrusive laws can also be found in Connecticut, Maine and 
Montana. 

The partially intrusive laws are somewhat more specific. They 
typically spell out the particulars that employers must include in 
smoking policies, and indicate the types of efforts required of an 
employer to accommodate nonsmoking employees. Often they in¬ 
dicate a presumption that smoking should be prohibited in all ar¬ 
eas except where it is specifically permitted. 

Many partially intrusive laws require the employer to allocate 
smoking and nonsmoking areas based on the numbers of smokers 


tual ban on unoking m *11 public place*, including piled of work—Ml defeated b> a three 
10 ivo margin. 

S3. Hundred* of local ordinance* impact tmoking in the workplace. The majority of 
tbaic are located in California. SNA. Srtcui Rirorr. tuprt note I. at 6b 

14. In Florida and Oklahoma, lute law preempt* all local tmoking ordinance* 

15. NH Riv Stat Ann } 155:52(1) (Supp. 1911) 
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and nonsmokers. In addition, some state laws require employers to 
place physical barriers or “buffer zones” between smoking and 
nonsmoking employees. States with partially intrusive laws in¬ 
clude Florida, Minnesota, Nebraska and Utah. 

The most intrusive laws impose significantly greater burdens on 
employers and limit management's discretion. These laws gener¬ 
ally dictate which portions of the workplace must be designated as 
no-smoking areas. Also, these laws usually specify the percentage 
of space in employee cafeterias, lunchrooms and lounges that must 
be reserved for nonsmokers. In some instances, these most intru¬ 
sive laws give nonsmoking employees superior rights over smokers. 
For example, the local ordinance in Palo Alto. California, provides 
that “(i]n any dispute arising under the policy, the rights of the 
nonsmoker shall be given precedence.”** 

A. Objections to Legislation Concerning Workplace Smoking 

The primary and most obvious objection to legislative enforce¬ 
ment of workplace smoking is that it usurps the ability of employ¬ 
ers to deal individually with employee concerns as they arise. Leg¬ 
islation does not add to management’s bevy of rights; rather, such 
legislation takes away the considerable flexibility employers have 
historically enjoyed in this area. In addition, there are numerous 
other potential objections to legislation covering workplace 
smoking. 

First, smoking laws, like workplace smoking policies, can be dif¬ 
ficult to enforce. Regardless of whether this responsibility is 
placed on the employer or some governmental body, such as a law 
enforcement agency or local health department, limited resources 
and personnel makes rigorous enforcement of workplace smoking 
laws unlikely. Second, because workplace smoking is generally 
considered to be a mandatory subject of bargaining,* 7 legislative 
restrictions may create conflicts between employers and unions. 
Third, restrictions imposed by smoking legislation may interfere 
with worker efficiency. For example, where compliance with the 
law requires employers to rearrange work areas or segregate 
smoking and nonsmoking employees, an employer’s operations 
may be disrupted and productivity decreased.** Fourth, smoking 


M. Pi to Alto Municipal Cade, ch. 9.14. effecuve F«b. I. 1914 
S7. See mfn note 95. 

IS. According to one uudy. of thou employer! polled which here implemented 
smoking rennet wru. wren percent raeponded [hit their policies hive hid i notable effect 
on company emu. Eight percent indiatrt thit employee productivity increased. while 
three percent reported that their restriction! had t detrimental effect on e m ploye e produc¬ 
tivity BNA. Smcul Ripoit. rupre note I. at 22-23. For an economm's new of the 
~tociai coni ' of unokmg. including loet production, workplace efficiency and abacnteciam. 
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Uws which give nonsmokers unlimited power to dictate the com¬ 
pany policy for all workers are likely to be perceived as unfair by 
others, especially employees who smoke. For instance, a local ordi¬ 
nance in San Francisco allows even one employee to veto an em¬ 
ployer's smoking policy in that employee’s “office workplace.”** 
These types of policies will undoubtedly create resentment among 
some employees and foster the perception that employers unfairly 
favor nonsmokers.** Fifth, where legislation requires employers to 
physically separate smokers and nonsmokers, employers may ex¬ 
perience a loss of managerial freedom. Finally, some state or local 
laws regulating smoking in the workplace are likely to be chal¬ 
lenged on constitutional or other grounds, and may thus embroil 
employers in resulting litigation.* 1 
As a result of these problems, smoking in the workplace is often 
best left to the discretion of management and its employees. Ex¬ 
cessive regulation in this area substantially undermines an em¬ 
ployer’s ability to respond flexibly to smoking-re la ted problems, 
while at the same time it creates a morass of practical and legal 
problems. Moreover, smoking ordinances are not a panacea. They 
cannot take into account the peculiarities of each workplace, nor 
can they address the unique problems and personalities involved in 
any given situation. Employers must still resolve the competing 
interests of smoking and nonsmoking employees. 


in R Tollxjon tt R Wagnik. Smoking and tmi Stati ch 3 (19111 

19 San Francisco Municipal Health Code. Smoking Pollution Control Ordinance 
No. 291-83 (Proposition P). effective Mar 1. 1984 

90 Thua Car. employee lenumenu about imoking policies have been mined Overall. 
42% of recent lurvey rcapondenu laid the imoken think their policy n 'about right." 
while 33% indicated the rules were too restrictive: 33% of firms with policies said that 
nonimokers were unified, while 33% uid nonimoke n wanted tougher restrictions BN A. 
Smcial Rgroat, supra note I. at 23. 

Pms accounts of employee sentiment are decidedly mised as well. See Do You Smoke’ 
Drink? If So. Some Employer s Soy. You htoy ot Well Stay Home. lull nos Fiut-Co- 
lumbus. vol. 3. no. 36. | 2. at 3: The Company li Watching You Everywhere, N Y. Times. 
Feb. 13. 1917. | 4. at 21. col. 2. (Editorial Desk): Some Workers Upset by Company 
Smoking don. AP. Jan. 21. 1917; deni. Red Ink.- Smoking- A fuming Issue. L.A. Times. 
Nov. 21. 1915. | I. at 1, col. 1. (Metro Desk); Where There's Smoke. There s Ire: After 
Yeors on the Defensive. Smokers Fight Mock. L.A. Tuna. Jsn. 14. I9tl. | 4. at I. ool. 1. 

91. The primary challenge is that smoking laws are often too vague to sat detinue 
standards of compliance for employers. Indeed, several smoking ordinances have already 
bean struck down as unconstitutionally vague. See. e g.. Florida v. Burton. No. IO-999CO- 
A-42 (Fla. Cir. Ct. 1911) (ordinance ratnetmg smoking in public piaca unconstitutionally 
vague). Greater Rockford Food Serrt. v. Onhocfer. No. 76-2447 (III Cir Ct. 1976) (ordi¬ 
nance restricting smoking in public piece struck down as unduly vague and in violation of 
constitutional guarantee of equal protection) 
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IV. Labor Relations Issue 

Unionized employers seeking to adopt workplace smoking poli¬ 
cies, including policies necessitated by statute or ordinance, must 
consider whether such policies can be adopted unilaterally without 
bargaining with the union and whether the policy violates the col¬ 
lective bargaining agreement." 

The National Labor Relations Act M (NLRA) prohibits an em¬ 
ployer from unilaterally changing the terms and conditions of em¬ 
ployment without bargaining with the union representing the em¬ 
ployees. Failure to do so constitutes an unfair labor practice under 
section 8(a)(5) of the NLRA.* 4 

Rules governing workplace smoking have been held to be 
“terms and conditions of employment” and, accordingly, are sub¬ 
ject to mandatory collective bargaining.* 4 Thus, unless the collec¬ 
tive bargaining agreement includes a broad “management rights" 
clause* 4 permitting the employer to unilaterally establish plant 
rules, the employer must first bargain with the union prior to re¬ 
stricting smoking in the workplace.* 1 This is especially true in sit- 


92 In 1986. ihe AFL-CIO issued a National Resolution opposing unilateral at¬ 
tempt! by mansgemem to impose workplace smoking policies It provide!, in pert 

Unions are faced with le|nIation or umlkierilly impened employer policies that 
forbid smoking on ihe job and infringe on the rights of workers who smoke Un¬ 
ions have a legal responsibility to represent the interests of all their mem¬ 
bers—smokers and nonsmokers The AFL-CIO believes that issues related to 
smoking on the job can best be worked out voluntarily in individual workplaces 
between tabor and management in a manner that protects the interests and rights 
of all workers and not by legislative mandate 
See BN A. Srccui. RirokT. rupee note I. app D at 2. There have alco been scattered 
reports that rules regarding smoking in the workplace have become issues in union organiz¬ 
ing drives 

93 29 U.S.C S{ 151-169 (1982) 

94 29 U.SC | I58(al(5) (1982) The National Labor Relations Board has broad 
powers to prevent and/or remedy unfair labor practices See generally 29 L.S C § 160 
(1982) 

93 Stt Chemironics. Inc.. 236 NLRB No. 21 (1998) See also Pennsylvania * 
Pennsylvania Labor Relations Bd.. 94 Pa. Comm* I. 459 A.2d 452 (1913) ("|l|he subject 
of whether employees may smoke at their workplaces appears to be at the center of those 
subjects property described as conditions of employment' ~). Set alto Gallcnkamp Stores 
v NLRB. 602 F.Jd 525 (»th Cir. 196*1; S. S. Krtsge v NLRB. 416 F.2d 1225 (6th Ctr 
1969). Wintergarden Citnu Prod, v NLRB. 23* F,2d 12*. 129 (5lh Ctr. 1956); NLRB v 
Hilton Mobile Homes. 3*7 F.2d 7. 10-11 (*th Cir. 1967) 

96. An employer may maul upon a brood “management rights" clause Set NLRB 
v. American Natl Ins. Co.. 343 U.5. 395 (1952). In general, such clauses give employers 
considerably more discretion over specific aspects of employment, which may include pro¬ 
motions. transfers, plant rules, tic. ll u significant that the NLRB General Counsel has 
recently issued guidelines stating that employers must bargain with their unions before 
instituting any drug-testing policy See NLRB Memorandum GC (7-5 (Sept. I. 19*7) 
The NLRB may adopt a similar position regarding smoking policies. 

97 To date, no court has found a management rights clause sufficiently broad to 
permit the unilateral imposition of a smoking policy In Pennsylvania v Pennsylvania La¬ 
bor Relations Bd.. 74 Pa Comm* I. 459 A,2d 452 (1913) the court rejected sn em- 
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unions where smoking is t recognized right or privilege of 
employment. 

This issue was discussed in In re Parker Pen US-A. m In this 
case, the employer—who had permitted on-the-job smoking for 
over twenty years—unilaterally abolished employee smoking 
rights that were guaranteed under the collective bargaining agree¬ 
ment. The employer allegedly did so for health reasons after re¬ 
ceiving the Surgeon General’s 1986 report on involuntary smok- 
fng.*° In resolving an employee grievance, the arbitrator held that 
“both panics have an interest in addressing the profound issue 
raised by the employer concerning the safety of the workplace. 
Accordingly, the arbitrator invalidated the employer's smoking 
ban until any changes could be bargained over during upcoming 
negotiations. 

Even where the employer is required to impose smoking restric¬ 
tions pursuant to state statute or local ordinance, it should bargain 
over all discretionary aspects of the rule. 1 * 1 In practice, bargaining 
will be routinely required because most workplace smoking laws 
leave a considerable amount of discretion to employers. 10 * 

Even if the unilateral implementation of a smoking policy does 
not violate the NLRA, it may nonetheless violate the collective 


ployer i argument that il Kid the "inherent managerial" authority to determine umltier- 
illy whether to permit smoking at employee work station* In the arbitration selling 
compart Ohio Dept of Health. 19 Lab. Arb. (BNA) 937 (1917) (Cohen. Arb ); Moraine 
Equip Co.. IS Lab. Arb (SNA) 777 (1987) (Stoltenberj. Arb.); Snap-On Tools Corp.. J7 
Lab Arb (BNA) .715 (1916) (Berman. Arb ); National Pen a Penal Co.. 17 Lab Arb 
(BNA) 1011 (1986) (Nicholas. Arb.); Luton Indus.. 75 Lab Arb (BNA) 30* (1980) 
(Grabb. Arb ); and Sherwood Medical Indus.. 72 Lab, Arb. (BNA) 258 (1977) (Yarow- 
sky. Arb ) (smoking restrictions upheld) with Dental Command. Dept, of the Army. S3 
Lab Arb. (BNA) (Allen. Arb.) 529 (1981). Union Sanitary Disi.. 79 Lab Arb (SNA) 
193 (19S2) (Koven. Arb ). and Schien Body 8 Equip. Co.. 69 Lab. Arb (BNA) 930 
(1977) (Robert*. Arb.) (smoking restnction* invalid). 

98 90 Lab. Arb. (BNA) 419 (1917) (Fleischli, Arb.). 

99 Set SuaciON Giniial's RiroaT. supra nose 12. 

100 90 Lab. Arb. at 496. 

101. Then art no "smoking policy" cues directly on this point. The institution of a 
smoking policy would oonsututt a “term and condition" of employment and. therefore, be 
a mandatory subject of bargaining. Set supra note 95 and cases ated therein. Nevert be- 
leas, neither union nor management may require the other to agree to provisions that art 
ealawful or prohibited. Mat Cutters Local 421. II N.L.R.B. 1052 (1949); Borg-Wamer 
v. NLRB. 356 U.S. 342 (1951). Thus, proposed or anting provisions that directly conflict 
with legislation automatically become illegal or unenforceable. Hughs Tool Co.. M7 
N.L.R.B. 1573 (1964); Savannah Printing Specialties 8 Paper Prod. Local 604 v Union 
Camp Co.. 50 F. Supp 632 (S.D. Ga. 1972). Legislation that provides employers with 
discretion, however, such as that which simply requires employers to "adopt" a smoking 
policy, would not be affected. That is. the particular discretionary aspects of the policy 
would still be a mandatory subject of bargaining. 

102. For trample, the New Hampshire taw cued at supra teat accompanying note 
15. merely directs the employer to adopt a smoking policy All of the specifics arc left to 
tht discretion of ach individual tmployer 


Source: https://www.industrydocuments.ucsf.edu/docs/nffk0000 
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bargaining agreement. Arbitral decisions have consistently stited 
that to be valid, an employer rule must be reasonable under the 
circumstances and nondiscriminatory in application. 1 ** Arbitrators 
have struck down employer smoking policies that fail to meet this 
standard. 

In Union Sanitary District, 1 ** the arbitrator found that the em¬ 
ployer could not unilaterally prohibit Employees from smoking in 
their offices. Specifically, the arbitrator found that the absolute 
prohibition was arbitrary because there was no adequate basis for 
the rule. Although the employer stated it wanted to protect non¬ 
smoking employees, the evidence showed there were only two bar¬ 
gaining unit members in the building who smoked; for six hours a 
day they were not in their offices but were out in the field; and no 
one complained about the smoking. Moreover, the California In¬ 
door Clean Air Act of 1976, 1 ** which the employer cited to justify 
its ban, did not require a ban on smoking. Rather, that Act con¬ 
templates a relatively flexible regulation of smoking which recog¬ 
nizes the rights of both smokers and nonsmokers. 10 * 

V How Should Employers Respond to the Workplace 
Smoking Issue? 

Each employer’s reaction to the workplace smoking issue will, 
naturally, depend on the needs and circumstances of its work¬ 
place. It is important in any situation to encourage a spirit of co¬ 
operation and communication among employees and management. 
Indeed, a recent survey of 1,100 employers indicated that over 
seventy percent expect employees to address workplace smoking 
issues among themselves before invoking management’s time and 


103. See United Tele, Co. of Florid*. 78 Lib. Arb. (BNA) 865 (1982)(de*ignetion 
of no-smoking table in cafeteria upheld u rciioniblc in lifbl of company and union s 
interest! in maintaimn| a healthy work environment and minimizing eipcnaaa and poten¬ 
tial liability). H-N Advertising k Display Co.. 88 Lab. Arb (BNA) 329 (1986). 88 Lab 
Arb. (BNA) 1311 (!987)(rute banning smoking tn area of plant where combustibles are 
stored was reasonable and nondiaenminatory where worker safety was primary reason for 
eapanding rule and implementation of measures to improve safety a normally management 
prerogative) St* *Jjo nprw note 97. 

104. 79 Lab. Arb. (BNA) 193 (1982) (Koven. Arb). 

I OS. Cal. Hialtw * Sarrrr Cool | 25940-25947 (Decnng 1988). 

106. S*t *iso Schien tody k Equip. Corp.. 69 Lab. Arb. (BNA) 930 (1977) (Rob¬ 
erta. Arb.) (employer piam-wtdc smoking ban unreasonable because there was no proof 
that the rule dearly bene filled nonsmokers since work area was well ventilated, nor was 
there any indication that the ban directly improved workers' health). 3ui cf. Ohio Dept, of 
Health. 89 Lab. Arb. (BNA) 937 (1987) (Cohen. Arb.) (state's modifted smoking policy 
for health department employees found reasonably related to legitimate objectives); More- 
lit* Equip Co.. 88 Lab. Arb. (BNA) 777 (1987) (Sloitcnberg. Arb.) (smokm| ban at 
workstations reasonable in new of Are dangers); Litton Indus.. 75 Lab. Arb. (BNA) 308 
(1980) (Grabb. Arb.) (rule limiting smoking to specific areas reasonable). 


Source: https://www.industrydocuments.ucsf.edu/docs/nffkOOOO 
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efforts.*®’ Employers should also consider the following specific 
issues: 

(1) Is there sn open line of communication so that employees 
can effectively express their concerns and thereby informally re¬ 
solve smoking-related disputes? 

(2) Have employees complained about co-workers’ smoking or 
tobacco smoke in the work environment? 

(3) If employees have complained, how many have done so, and 
on what basis? Are such complaints properly attributable to em¬ 
ployee rivalries or individual medical hypersensitivity(ies)? 

(4) Is poor ventilation the cause of actual or perceived indoor 
air quality problems? 1 ** 

(5) Would the imposition of smoking restrictions in the work¬ 
place decrease productivity, adversely affect employee morale, vio¬ 
late the provisions of a collective-bargaining agreement or give 
rise to discrimination claims? 

(6) Could smoking disputes be resolved by management 
through less drastic means, such as separating smokers from non- 
smokers, erecting partitions or improving the company's ventila¬ 
tion system? 

After evaluating the work environment based on the foregoing 
considerations, and addressing the likely accommodation options, 
an employer should decide whether it is necessary to implement a 
formal smoking policy. 1 ®* 


107. Human Rbouicb Poucv Coir. Smoking Poucm in Largs Corpoaa- 
•nows (May I9M) (hereinafter Smoking Poucib). Set also BNA. Spicial Rsport. 
supra note I, <1 26 figure E (72% of surveyed employer! urged employee* to reeoive smok¬ 
ing-related problem* themselveil. 

Other employer responses to eomptsinis of workpiece smoking included. (I) tnempt to 
get smoker to roducc smoking (22.5%); (2) do nothing (9 7%); (3) move compleiner to 
new work ere* (6.3%); (k) move smoker to new work tree (3 *%). (5) other measures 
(3.1 % I; «nd <61 order smoker to discontinue smoking (0.9% ). Smoking PouctB. supra, 
tt 12. Table 13. See also SNA. Spicial Riport. supra note I. it 26. 

101. There is substantial evidence thst sir quilny complsints ire indicative of a 
aitch larger problem, i.e.. inadequate ventilation For eumple. s January 1917 report pre- 
perod by the National institute for Occupational Safety and Health (NIOSH) attributed 
52% of complaints connactad to indoor air quality to “inadequate ventilation." Only 17% 
of the complaints were attributable to indoor contaminants, including tobacco smoke 
(which accounted for only 2%). in addition, chemicals emitted from carpeting, furniture 
tad eopying machines giio contribute to indoor nr contamination. SNA. Spicial Riport, 
supra now I. at 9-10. Similarly, aesording to a r epor t entitled Source Nature and 
Symptomology of Indoor Air foUutaatt prepared by ACVA. Atianlsa. Ine.. a Fairfat. 
Virginia company specializing in the study and assessment of indoor air pollution, environ¬ 
mental tobacco smoke was found to be the immediate cause of indoor air problems in only 
four p er c en t of the 233 major buildings investigated between 1911 end 1917. ACVA. 
Atlantia. Inc. SouacL Natuki and Symptomology op iNOOOt At* Pollutants 9-11 
(19*7). 

109. A majority (63.1%) of the 1.100 corporations who responded to the Smoking 
Poucm survey had not adopted any formal smoking policy The survey also found that 
the companies moat likely to hive smoking policies srt geographically located in areas with 
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Vi. Drafting A Smoking Policy 

In jurisdictions where workplace smoking is governed by a state 
statute or local ordinance, employers must conform their policies 
and practices to the law. In some circumstances, this may require 
employers to adopt a. formal smoking policy. In the vast majority 
of jurisdictions, however, employers are still free to decide 
whether a smoking policy is necessary or appropriate. In doing so, 
employers may want to evaluate whether there is a predicate for 
action. In this regard, they may find it useful to survey their em¬ 
ployees to see if there is a consensus of opinion. Management may 
also want to consult its labor unions, if any. 

Should a company decide that a formal written policy is neces¬ 
sary, the specifics of the policy will naturally depend upon the in¬ 
dividual aspects of the workplace. Because of local differences, 
particularly in those companies with decentralized decision mak¬ 
ing, some companies have developed a smoking policy applicable 
to only some divisions, offices or plants. Other employers have 
adopted a smoking policy in response to a specific problem or 
where they are governed by a particular local ordinance. In addi¬ 
tion, companies tend to vary their smoking policies depending 
upon the degree of specificity desired. A less specific smoking pol¬ 
icy aimed at promoting cooperation and consideration might, for 
example, state: 

It is our policy to make every reasonable effort to accommodate 
all employees within the constraints imposed by our physical 
structure and financial resources. It is our firm conviction that 
the wishes of smokers and nonsmokers can best be resolved 
through cooperation, dialogue and common courtesy. Should a 
dispute or concern arise, management and employees should 
work together to seek a reasonable resolution consistent with 
this policy. 

A nonspecific policy such as this will increase flexibility and allow 
management to resolve individual disputes on a case-by-case basis. 

In contrast, some employers may opt for a smoking policy with 
a greater degree of specificity. For instance, the employer may 
want to designate particular smoking or nonsmoking areas or 
workstations. The specific locations covered may include: private 
offices, hallways, conference rooms, lunch rooms, restrooms and 
auditoriums. 11 * 


workplace smoking laws Smokimg Poucm. supra note 107. it 4. More recently, i 
smaller BN A survey of 623 employers indicated that a minority (4J%) of employers have 
not adopted any workplace smoking policy. SNA. Spicial Ripokt. supra note I. at 2. 

110. If enforced in an arbitrary or discriminatory manner, a smoking policy may 
subject an employer to potential liability. Indeed, inequitable enforcement could foster em¬ 
ployee discontent and possibly support claims premised on breach of contract or ton claims 


Source: https://www.industrydocuments.ucsf.edu/docs/nffkOOOO 
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Smoking bans, while rare, pose more serious problems. 111 This 
is especially true if they proscribe off-duty behavior. In addition to 
employee morale problems, these bans are likely to give rise to a 
morass of legal claims. 111 For these reasons, employers should be 
extremely cautious before considering a total ban on workplace 
smoking. 


Conclusion 

Smoking can be the subject of emotional debate in the work¬ 
place. There are few uniform answers to guide management in 
dealing with the issue. But, left with enough flexibility to address 
the concerns of ail of their employees, most employers generally 
find that they can resolve smoking disputes by undertaking practi¬ 
cal accommodations on a case-by-case basis. 

Some specific options for resolving smoking disputes include: 
(1) separating smokers from nonsmokers; (2) moving nonsmokers 
closer to windows or fresh air ducts; and (3) improving ventilation 
throughout the workplace. However difficult and legally complex 
the smoking in the workplace issue has become, one thing is clear: 
Employers have an obligation to accommodate the competing in¬ 
terests of smoking and nonsmoking employees. It is equally clear 
that in an era of increasing labor shortages, employers are redou¬ 
bling their efforts to select and retain skilled and experienced 
workers—smokers as well as nonsmokers. 


against employers or individual supervisors. Set C»rroll v Tennessee Vtlley Auth,. 69"* F 
Supp SOS (0 0 C. 19881 (public employer not shielded from potential ton liability under 
'official immunity" doctnne. because supervisor who failed io enforce smoking policy acted 
outside course and scope of hit employment). In Carroll, the plaintiff claimed that the had 
developed lung disease allegedly from esposurc to environmental tobacco smoke on the job 
In addition, the alleged that her supervisors took reprisals against her by giving her poor 
performance evaluations, assigning her demeaning work and questioning the seriousness of 
her health claims On November I. 1911. this case was settled for an undisclosed sum of 
money 

111. The vast majonsy of employers with smoking policies do not ban smoking en¬ 
tirely At noted above, those which do typically do to due to product (food) contamination 
ooncema or because flammable materials arc produced or stored in the workplace. And few 
(live percent) give hiring preference to nonsmoking job applicants. BNA. Spicial Ripost. 
supra note I. at 17. 22. One nocable ciception pertains to police and bre departments, 
which are faced with unique workers’ compensation issues. Set supra notes 29-21 and ac¬ 
companying teat. Set also Ians. Rad Ink: Smoking A turning Work Issue, supra note 90 
(Pacific Northwest Bell bant smoking tn all facilities: Radar Electric of Seattle wilt not 
hire smokers: Capital City Products conducts seminars to help employees quit smoking) 

112. For a thorough discussion of smoking bans, tec Rothstcin. supra note 29. at 
940 
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